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Opinion by Lavache, Administrative Trademark Judge: 

 Applicant, DEO Company LLC, seeks registration on the Principal Register of 

the standard-character mark DEO for “Non-electric diffusers for air fragrancing 

preparations, namely, reusable containers with releasably joined parts to hold and 

dispense scents in a space” in International Class 21.1 

 
1 Application Serial No. 99057517, filed February 26, 2025, based on Applicant’s allegation 

of use in commerce under Trademark Act Section 1(a), 15 U.S.C. § 1051(a), claiming January 

8, 2020, as both the date of first use anywhere and the date of first use in commerce.  

THIS OPINION IS NOT A 

PRECEDENT OF THE TTAB 
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The Trademark Examining Attorney refused registration of Applicant’s mark 

under (1) Trademark Act Section 2(e)(1), 15 U.S.C. § 1052(e)(1), on the ground that 

the mark is merely descriptive of the identified goods; and (2) Trademark Act Section 

2(d), 15 U.S.C. § 1052(d), on the ground of likelihood of confusion, citing the standard-

character mark DEO, which is registered on the Principal Register for various goods 

in International Class 3, including, in relevant part, “air fragrance reed diffusers” 

and “aromatics essential oils.”2 

After the Examining Attorney issued a final refusal on both grounds, Applicant 

filed this appeal, which has been fully briefed.3 As explained below, we affirm the 

likelihood-of-confusion refusal under Section 2(d) and do not reach the mere 

descriptiveness refusal under Section 2(e)(1). 

I. Likelihood of Confusion 

Trademark Act Section 2(d), in relevant part, prohibits registration of a mark 

that “so resembles a mark registered in the Patent and Trademark Office . . . as to be 

likely, when used on or in connection with the goods of the applicant, to cause 

confusion.” 15 U.S.C. § 1052(d). To determine whether confusion is likely, we analyze 

 
2 Registration No. 6093067, issued on July 7, 2020, and a Declaration of Continued Use under 

Trademark Act Section 71, 15 U.S.C. § 1141k, was filed on July 7, 2026. The registration also 

includes various goods in International Class 11, but the Examining Attorney has focused 

the Section 2(d) refusal on the Class 3 goods referenced above.  

3 See Applicant’s Appeal Brief, 4 TTABVUE; Examining Attorney’s Brief, 6 TTABVUE; 

Applicant’s Reply Brief, 7 TTABVUE. 

The TTABVUE and Trademark Status and Document Retrieval (TSDR) citations in this 

opinion refer respectively to entries in the Board’s electronic docket and to the downloadable 

pdf. version of the electronic application file. For TTABVUE citations, the number preceding 

the TTABVUE designation is the docket entry number and any numbers following indicate 

the relevant page numbers within the docket entry. 
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all probative evidence relevant to the factors set out in In re E. I. du Pont de Nemours 

& Co., 476 F.2d 1357, 1361 (CCPA 1973) (“DuPont”). See also In re Majestic Distilling 

Co., 315 F.3d 1311, 1315 (Fed. Cir. 2003). 

In every Section 2(d) case, two key DuPont factors are the similarity or 

dissimilarity of the marks and respective goods because the “fundamental inquiry 

mandated by § 2(d) goes to the cumulative effect of differences in the essential 

characteristics of the goods and differences in the marks.” Federated Foods, Inc. v. 

Fort Howard Paper Co., 544 F.2d 1098, 1103 (CCPA 1976). Here, we have considered 

each DuPont factor that is relevant and for which there is evidence and argument of 

record. See In re Guild Mortg. Co., 912 F.3d 1376, 1379 (Fed. Cir. 2019).  

Varying weight may be assigned to each DuPont factor depending on the evidence 

presented. See Citigroup Inc. v. Cap. City Bank Grp. Inc., 637 F.3d 1344, 1356 (Fed. 

Cir. 2011); In re Shell Oil Co., 992 F.2d 1204, 1205 (Fed. Cir. 1993) (“[T]he various 

evidentiary factors may play more or less weighty roles in any particular 

determination.”). Ultimately, however, “each case must be decided on its own facts 

and the differences are often subtle ones.” Indus. Nucleonics Corp. v. Hinde, 475 F.2d 

1197, 1199 (CCPA 1973).  

A. Strength of the Cited Mark 

Before we compare the marks at issue, we consider Applicant’s arguments 

regarding the strength of the cited mark, DEO. We do so because a determination of 

the strength or weakness of the mark helps inform us as to its scope of protection. See 

In re Morinaga Nyugyo K.K., No. 86338392, 2016 TTAB LEXIS 448, at *17-18 (“[T]he 
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strength of the cited mark is—as always—relevant to assessing the likelihood of 

confusion under the du Pont framework.”).  

When evaluating the strength or weakness of a mark, we look at the mark’s 

inherent conceptual strength based on the nature of the term itself and its 

commercial strength in the marketplace. See Spireon, Inc. v. Flex Ltd., 71 F.4th 1355, 

1362 (Fed. Cir. 2023) (“There are two prongs of analysis for a mark’s strength under 

the sixth factor: conceptual strength and commercial strength.”); In re Chippendales 

USA, Inc., 622 F.3d 1346, 1353-54 (Fed. Cir. 2010) (measuring both conceptual and 

marketplace strength); Made in Nature, LLC v. Pharmavite LLC, No. 91223352, 2022 

TTAB LEXIS 228, at *24.  

1. Conceptual Strength of the Cited Mark 

Conceptual strength is a measure of a mark’s distinctiveness and may be placed 

“in categories of generally increasing distinctiveness: . . . (1) generic; (2) descriptive; 

(3) suggestive; (4) arbitrary; or (5) fanciful.” Two Pesos, Inc. v. Taco Cabana, Inc., 505 

U.S. 763, 768 (1992). Marks in the latter three categories are considered inherently 

distinctive. See Chippendales, 622 F.3d at 1351. Here, the cited mark, DEO, issued 

on the Principal Register without a claim of acquired distinctiveness and is therefore 

presumed to be inherently distinctive as to the goods listed in the cited registration. 

15 U.S.C. § 1057(b); Tea Bd. of India v. Republic of Tea, Inc., No. 91118587, 2006 

TTAB LEXIS 330, at *62 (“A mark that is registered on the Principal Register is 

entitled to all Section 7(b) presumptions including the presumption that the mark is 

distinctive and moreover, in the absence of a Section 2(f) claim in the registration, 

that the mark is inherently distinctive for the goods.”). 
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However, evidence showing that a mark has “a normally understood and well-

recognized descriptive or suggestive meaning” may support a “conclusion that [the 

mark] is relatively weak” and thus entitled to a narrower scope of protection. Juice 

Generation, Inc. v. GS Enters. LLC, 794 F.3d 1334, 1339 (Fed. Cir. 2015). 

Here, Applicant contends that the term “‘DEO’ is, by reason of the Examining 

Attorney’s own analysis, inherently weak, which makes it practical for identical 

marks to coexist, particularly in the present case when a very significant leap must 

be made to establish a connection between ‘DEO’ on a container and personal care 

products.”4 Applicant is presumably referring to the Examining Attorney’s 

arguments in support of the mere descriptiveness refusal under Trademark Act 

Section 2(e)(1). According to the Examining Attorney, the following internet evidence 

shows that DEO is an abbreviation for “deodorant,” which is used by various third 

parties in connection with the deodorizing products they sell, including scent 

diffusing products:5  

• An excerpt from Acronym Finder (www.acronymfinder.com) 

indicates that DEO means, inter alia, “Deodorant.”6 

 

• An excerpt from the online version of the Merriam-Webster 

dictionary (www.merriam-webster.com) defines “deodorant” as “a 

preparation that destroys or masks unpleasant odors.”7 

 

• Momar (momar.com) advertises “DEO-DOTS,” which are described 

as “[s]olid deodorant beads” that “slowly release their scent over a 

 
4 Applicant’s Appeal Brief, 4 TTABVUE 6.  

5 Examining Attorney’s Brief, 6 TTABVUE 12-13.  

6 August 1, 2025 Nonfinal Office Action at TSDR 46.  

7 Id. at 50.  
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30 day period making them a cost effective solution to your odor 

control needs.”8 

 

• Walex (www.walex.com) offers the “DEO DISC PORTABLE AIR 

FRESHENER,” also referred to as “Exodor Deodorant Discs,” which 

“are powered by essential oils that react with odor molecules to form 

odorless compounds, rather than simply masking smells with 

fragrance.”9 

 

• Megababe (megababebeauty.com) advertises “The Santal Deo,” a 

“deodorant” that “is clean, aluminum-free, dermatologist approved 

and clinically proven to provide 72 hours of odor protection.”10 

 

• Athena Club (athenaclub.com) offers “Full Body Deo Dry-Spray,” 

described as “[l]uxury fragrance meets high-performance deodorant 

for 24 hours of whole body odor defense.”11 

 

• Tubby Todd Bath Co (tubbytodd.com) advertises its “Baby Deo 

Spray,” which “contains a natural deodorizer that keeps parents, 

little ones, and their linens smelling so fresh and so clean.”12 

 

While this evidence is not extensive, it nonetheless establishes that DEO has some 

slight conceptual weakness, because it is suggestive of products, such as Registrant’s 

“air fragrance reed diffusers” and “aromatics essential oils,” that may be used as 

deodorants.  

 
8 Id. at 73 (emphasis added).  

9 Id. at 78 (emphasis added).  

10 Id. at 81 (emphasis added).  

11 Id. at 87-88 (emphasis added). 

12 Id. at 65 (emphasis added). The term “deodorizer” is synonymous with “deodorant.” See 

MERRIAM-WEBSTER DICTIONARY, https://www.merriam-webster.com/dictionary/

deodorizer (defining “deodorizer” as “deodorant”) (accessed on July 10, 2026). The Board may 

take judicial notice of dictionary definitions, including online dictionaries that exist in printed 

form or regular fixed editions. Univ. of Notre Dame du Lac v. J.C. Gourmet Food Imps. Co., 

No. 91061847, 1982 TTAB LEXIS 146, at *7, aff’d, 703 F.2d 1372 (Fed. Cir. 1983); In re Red 

Bull GmbH, No. 75788830, 2006 TTAB LEXIS 136, at *7. 
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2. Commercial Strength of the Cited Mark 

To assess commercial strength of the Cited Mark, we consider the number and 

nature of similar marks in use on similar goods. DuPont, 476 F.2d at 1361; see 

Primrose Ret. Cmtys., LLC v. Edward Rose Senior Living, LLC, No. 91217095, 2016 

TTAB LEXIS 604, at *11. If the evidence establishes that the consuming public is 

exposed to widespread third-party use of similar marks for similar goods, it “is 

relevant to show that a mark is relatively weak and entitled to only a narrow scope 

of protection.” See Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee 

En 1772, 396 F.3d 1369, 1373 (Fed. Cir. 2005).  

Again, the record contains the third-party website excerpts described above, 

advertising deodorizing products under marks containing the term DEO. This 

relatively small sample of evidence cannot be said to establish “widespread third-

party use” of DEO for similar goods. However, it is sufficient for us to find that DEO 

is at least somewhat commercially weak.  

3. Conclusion as to the Strength of the Cited Mark 

Based on the evidence of record, we find that the cited mark is somewhat 

conceptually and commercially weak, and thus entitled to a slightly narrower scope 

of protection. See Exxon Corp. v. U.S. Indus., Inc., No. 91059757, 1982 TTAB LEXIS 

203, at *6 (“[I]t has often been stated that a party who chooses a weak or suggestive 

term as its trademark may expect that its competitors will choose marks which are 

closer to his than would be true if that party had chosen an arbitrary or coined mark.”) 

Accordingly, this factor weighs slightly against a conclusion that confusion is likely. 
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B. Comparison of the Marks 

We turn now to the first DuPont factor, which focuses on the similarity or 

dissimilarity of the marks in their entireties as to appearance, sound, connotation, 

and commercial impression. See Palm Bay, 396 F.3d 1369, 1371 (Fed. Cir. 2005) 

(quoting DuPont, 476 F.2d at 1361). Similarity as to any one of these elements may 

be sufficient to support a finding that the marks are confusingly similar. See Krim-

Ko Corp. v. Coca-Cola Co., 390 F.2d 728, 732 (CCPA 1968) (“It is sufficient if the 

similarity in either form, spelling or sound alone is likely to cause confusion.”); In re 

Inn at St. John’s, LLC, No. 87075988, 2018 TTAB LEXIS 170, at *13, aff’d, 777 Fed. 

Appx. 516 (Fed. Cir. 2019). 

In this case, Applicant’s mark, DEO in standard characters, is identical to the 

cited mark. And we have no reason to conclude that the nature of the respective goods 

somehow changes the connotation or commercial impression of the term. Nor does 

Applicant argue otherwise. Thus, we find that any connotation or commercial 

impression attributed to Applicant’s standard-character DEO mark may also be 

attributed to the identical cited standard-character DEO mark. The first DuPont 

factor therefore weighs heavily in favor of a conclusion that confusion as to source is 

likely.  

C. Comparison of the Goods 

Under the second DuPont factor, we assess the similarity or dissimilarity and 

nature of the respective goods, i.e., the relatedness of the goods. DuPont, 476 F.2d at 

1361. In determining relatedness, we must consider the goods as they are identified 

in Applicant’s application and the cited registration. See Stone Lion Cap. Partners, 
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LP v. Lion Cap. LLP, 746 F.3d 1317, 1323 (Fed. Cir. 2014); Octocom Sys., Inc. v. Hous. 

Comput. Servs. Inc., 918 F.2d 937, 942 (Fed. Cir. 1990). 

The parties’ respective goods need not be competitive, or even move in the same 

channels of trade, to support a holding of likelihood of confusion. DeVivo v. Ortiz, No. 

91242863, 2020 TTAB LEXIS 15, at *36. Rather, “[i]t is sufficient that the respective 

goods . . . are related in some manner, or that the conditions and activities 

surrounding the marketing of the goods . . . are such that they would or could be 

encountered by the same persons under circumstances that could give rise to the 

mistaken belief that they originate from the same source.” Id. (citing Coach Servs. 

Inc. v. Triumph Learning LLC, 668 F.3d 1356, 1396 (Fed. Cir. 2012)); see also 7-

Eleven, Inc. v. Wechsler, No. 91117739, 2007 TTAB LEXIS 28, at *18. And where, as 

here, the respective marks are identical, the degree of similarity between the goods 

required to support a finding of likelihood of confusion declines. See Shell Oil, 992 

F.2d at 1207 (“[E]ven when goods or services are not competitive or intrinsically 

related, the use of identical marks can lead to the assumption that there is a common 

source.”); DeVivo, 2020 TTAB LEXIS 15, at *36 (“[B]ecause the marks are identical, 

the degree of similarity between the goods or services required for confusion to be 

likely declines.”). 

Registration may be refused as to an entire class of goods in an application if the 

applicant’s mark as used in connection with any of its identified goods in that class is 

likely to cause confusion with the registrant’s mark for any of the goods listed in the 

cited registration. See SquirtCo v. Tomy Corp., 697 F.2d 1038, 1041 (Fed. Cir. 1983) 
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(holding that a single good from among several may sustain a finding of likelihood of 

confusion); Tuxedo Monopoly, Inc. v. Gen. Mills Fun Grp., 648 F.2d 1335, 1336 (CCPA 

1981) (indicating that likelihood of confusion must be found if there is likely to be 

confusion with respect to any item that comes within the identification of goods in 

the application). 

Here, Applicant’s goods are identified as “non-electric diffusers for air fragrancing 

preparations, namely, reusable containers with releasably joined parts to hold and 

dispense scents in a space,” in International Class 21. The cited registration lists, in 

relevant part, “air fragrance reed diffusers” and “aromatics essential oils,” in 

International Class 3.  

The Examining Attorney contends that Applicant’s goods and Registrant’s goods 

are sufficiently related to cause confusion, because the respective goods commonly 

emanate from the same source, and are also typically used together by consumers for 

the same purpose.13 In support, the Examining Attorney has made of record the 

following evidence from various third-party websites: 

• Seventh Avenue Candles (seventhavenuecandles.com) offers 

“wooden aroma oil car diffusers” that can be filled with the company’s 

aroma diffuser oils. The company also offers a “Ceramic Handmade 

Floral Diffuser with Signature Aroma Oil.” 14 

 

• Aroma360 (aroma360.com) advertises various “reed diffusers” that 

come with reeds, aromatic oil, and a receptacle for holding both.15 

 

 
13 Examining Attorney’s Brief, 6 TTABVUE 9.  

14 August 1, 2025 Nonfinal Office Action at TSDR 11-18.  

15 Id. at 25-29.  
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• Edens Garden (www.edensgarden.com) offers the “Bloom Ceramic 

Essential Oil Diffuser,” a “Refillable Stoneware Vessel,” which 

features a “porous and unglazed . . . ceramic clay” that “allows 

essential oils to absorb and gently float into the air.” The website also 

advertises essential oils that can be purchased together with the 

diffuser or separately.16 

 

• Bursera (bursera.com) sells a “Diffusing Stone,” which requires “[n]o 

batteries, no charging, and no water” and “spreads the essential oil 

aroma naturally without overpowering.” The company recommends 

pairing the diffuser with its own essential oils blends.17 

 

• Homedics (www.homedics.com) offers the “Coastal Cactus Porcelain 

Diffuser,” which “releases . . . scent through the porcelain petals, 

without water or electricity,” and comes with a “bottle of Ella Orange 

Essential Oil.” The website also separately sells essential oils under 

the Homedics brand.18 

 

• Plant Therapy (www.planttherapy.com) sells the “Lava Rock Passive 

Diffuser,” which provides “benefits of aromatherapy without the use 

of heat, electricity, or water.” The website also offers essential oil 

blends that can be used in the diffuser.19 

 

• Serene House (serenehouseusa.com) advertises the “Vail Ceramic 

Passive Scent Diffuser,” along with essential oils and essential oil 

blends.20 

 

We agree with the Examining Attorney that this evidence shows that consumers 

are accustomed to encountering the respective goods being offered together by the 

same source under the same mark. See, e.g., Naterra Int’l, Inc. v. Bensalem, 92 F.4th 

1113, 1117 (Fed. Cir. 2024) (“[T]estimony that third-party companies sell both types 

of goods is pertinent to the relatedness of the goods.”); Recot, Inc. v. Becton, 214 F.3d 

 
16 Id. at 37-40; October 28, 2025 Final Office Action at TSDR 23-25.  

17 October 28, 2025 Final Office Action at TSDR 10-17.  

18 Id. at 28-34.  

19 Id. at 35-36, 40.  

20 Id. at 46-51.  
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1322, 1328-29 (Fed. Cir. 2000) (finding the Board “erred when it refused to consider 

the lay evidence that several large companies produce and sell both pet and human 

food in deciding whether a consumer would reasonably believe that . . . dog treats 

originated from the same source as . . . human snacks”). Specifically, the evidence 

shows that it is not uncommon for consumers to encounter sellers who offer both non-

electric fragrance diffusers (i.e., containers or receptacles for dispensing scents) and 

aromatic essential oils or reed diffusers, both together and separately. See Hewlett-

Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1267 (Fed. Cir. 2002) (“[E]vidence, 

such as whether a single company sells the goods and services of both parties, if 

presented, is relevant to a relatedness analysis.”).  

Further, the evidence indicates consumers would view the respective goods as 

complementary because they are used together. That is, non-electric fragrance 

diffusers are intended to disperse scents by using, inter alia, aromatic essential oils 

and diffusing reeds. Cf. In re Martin’s Famous Pastry Shoppe, Inc., 748 F.2d 1565, 

1567 (Fed. Cir. 1984) (“[C]omplementary use has long been recognized as a relevant 

consideration in determining a likelihood of confusion.”); In re Cook Med. Techs. LLC, 

No. 77882876, 2012 TTAB LEXIS 496, at *10 (“If goods are complementary in nature, 

or used together, this relatedness can support a finding of likelihood of confusion.”).  

Applicant argues that the relevant consumers would not be confused, because 

Registrant’s goods are essentially personal care products,21 while Applicant’s “goods 

are essentially mechanical components – containers – usable for containing and 

 
21 Applicant’s Appeal Brief, 4 TTABVUE 4-5.  
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dispensing scents but not, by themselves, scent generating or in any way associated 

with cosmetics, body treatment, etc.”22 However, “the issue is not whether consumers 

would confuse the goods themselves, but rather whether they would be confused as 

to the source of the goods.” In re Davia, No. 85497617, 2014 TTAB LEXIS 214, at *25. 

Thus, the question in this case is not whether consumers can differentiate between 

Applicant’s goods and Registrant’s goods, but whether the goods are sufficiently 

related such that consumers are likely to assume that they emanate from the same 

source. Here, the evidence establishes that the conditions and activities surrounding 

the marketing of the respective goods are such that they would or could be 

encountered by the same consumers under circumstances that could give rise to the 

mistaken belief that they originate from the same source, especially when offered 

under identical marks. See Coach Servs., 668 F.3d at 1396; 7-Eleven, 2007 TTAB 

LEXIS 28, at *18.  

Accordingly, we find that the respective goods are closely related and that the 

second DuPont factor thus weighs in favor of a conclusion that confusion is likely.  

D. Trade Channels and Classes of Consumers  

Next, we consider established, likely-to-continue channels of trade, the third 

DuPont factor. DuPont, 476 F.2d at 1361. Because there are no restrictions in either 

the application or cited registration as to the identified goods’ channels of trade or 

classes of consumers, we presume that the respective identifications encompass all 

goods of the type described, that the identified goods travel through all normal 

 
22 Applicant’s Reply Brief, 7 TTABVUE 3.  
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channels of trade for such goods, and that they are available to all classes of 

purchasers of such goods. See Levi Strauss & Co. v. Abercrombie & Fitch Trading Co., 

719 F.3d 1367, 1373 (Fed. Cir. 2013); In re Guild Mortg. Co., No. 86709944, 2020 

TTAB LEXIS 17, at *15.  

And, here, the third-party evidence of record supports a finding that the respective 

goods are encountered by the same classes of consumers in the same channels of 

trade. The third DuPont factor therefore also weighs in favor of a conclusion that 

confusion is likely.  

E. Purchasing Conditions and Sophistication of Purchasers 

Under the fourth DuPont factor, we consider “[t]he conditions under which and 

buyers to whom sales are made, i.e., ‘impulse’ vs. careful, sophisticated purchasing.” 

DuPont, 476 F.2d at 1361. Applicant argues, without evidence, that, “[w]ith personal 

care products, consumers are more discerning and focusing on effectiveness in terms 

of a personal body feature and safety so that there are no adverse reactions,” and 

“[t]hus, the level of expectations and the anticipated investigation on the consumer’s 

part when using Registrant’s and Appellant’s goods are very different.”23  

However, “attorney argument is no substitute for evidence.” Cai v. Diamond Hong, 

Inc., 901 F.3d 1367, 1371 (Fed. Cir. 2018) (quoting Enzo Biochem v. Gen-Probe, Inc., 

424 F.3d 1276, 1284 (Fed. Cir. 2005)). Further, the goods, as identified here, are not 

limited to particular classes or types of purchasers, or to specific trade channels, and 

thus are available to members of the general public. See Cunningham v. Laser Golf 

 
23 Applicant’s Appeal Brief, 6 TTABVUE 6.  
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Corp., 222 F.3d 943, 948 (Fed. Cir. 2000) (affirming Board finding that where the 

identification is unrestricted, “we must deem the goods to travel in all appropriate 

trade channels to all potential purchasers of such goods”). We must therefore consider 

the sophistication of all ordinary consumers of the respective goods. We must also 

presume that the standard of care for purchasing decisions in connection with these 

goods is that of the least sophisticated potential purchaser. See Stone Lion, 746 F.3d 

at 1325. In this case, that least sophisticated purchaser is a member of the general 

public who may have less knowledge about the goods and exercise less diligence in 

their purchasing decisions, especially where, as here, the goods can be relatively 

inexpensive.24 Palm Bay Imps., 396 F.3d at 1376 (“Purchaser sophistication may tend 

to minimize likelihood of confusion. Conversely, impulse purchases of inexpensive 

items may tend to have the opposite effect.”). In the absence of evidence to the 

contrary, we must conclude that the least sophisticated purchasers here will not 

exercise anything other than ordinary care in selecting the goods at issue. In any 

event, even sophisticated purchasers are not immune from source confusion, 

especially where, as here, the goods are closely related and would be offered under 

identical marks. See Shell Oil, 992 F.2d at 1208 (citing Weiss Assocs., Inc. v. HRL 

Assocs., Inc., 902 F.2d 1546, 1548 (Fed. Cir. 1990) (affirming the Board’s reasoning 

that even sophisticated purchasers may be confused by similar marks)). 

Accordingly, we deem the fourth DuPont factor to be neutral. 

 
24 For instance, the evidence of record shows that a non-electric fragrance diffuser can be 

purchased together with an aromatic essential oil for $25. See August 1, 2025 Nonfinal Office 

Action at TSDR 16-17.  
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II. Conclusion 

Having considered all of the arguments and evidence of record pertaining to the 

relevant DuPont factors, we find that the marks are identical in terms of sound, 

appearance, connotation, and overall commercial impression; that Applicant’s goods 

and Registrant’s goods are closely related; and that the respective goods travel 

through the same types of trade channels and are offered to the same or overlapping 

classes of purchasers. All these factors weigh in favor of a conclusion that confusion 

is likely. While the evidence of record indicates that the cited mark has some slight 

conceptual and commercial weakness, even “weaker” marks are entitled to protection, 

especially against identical marks. See King Candy v. Eunice King's Kitchen, 496 F.2d 

1400, 1401 (CCPA 1974) (“Confusion is confusion. The likelihood thereof is to be 

avoided, as much between ‘weak’ marks as between ‘strong’ marks, or as between a 

‘weak’ and a ‘strong’ mark.”); In re Chica Inc., No. 76627857, 2007 TTAB LEXIS 77, 

at *13 (“[E]ven weak marks are entitled to protection against registration of similar 

marks, especially identical ones, for related goods and services.” (quoting In re 

Colonial Stores, Inc., 73209079, 1982 TTAB LEXIS 116, at *8). In any event, this is 

not a case where the evidence establishes such a high degree of weakness to allow us 

to conclude that confusion is unlikely even where the marks are identical and applied 

to closely related goods. Cf., e.g., In re Hartz Hotel Servs., No. 76692673, 2012 TTAB 

LEXIS 75, at * (finding that GRAND HOTELS NYC for hotel services was not likely 

to cause confusion with GRAND HOTEL for hotel services, after concluding that 

“because of the highly suggestive nature of GRAND HOTEL and the number of third-

party GRAND HOTEL marks . . . consumers are able to distinguish between different 
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GRAND HOTEL marks based on small differences in the marks”). Nor is there any 

evidence that purchasing conditions or consumer sophistication would mitigate any 

potential confusion. We therefore conclude that source confusion is likely.  

Decision: The refusal under Trademark Act Section 2(d) to register Applicant’s 

mark is affirmed. We do not reach the refusal under Trademark Act Section 2(e)(1). 


