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Opinion by Bradley, Administrative Trademark Judge:

Huda Beauty Limited (“Applicant”) applied to register the standard-character
mark CHERRY BLOSSOM on the Principal Register for “cosmetic powder; cosmetic
face powder; cosmetic under eye powder; make up setting powder; powder compacts

sold filled with cosmetic powder; loose powder for the face and under eye area; pressed

1 A different Examining Attorney handled the prosecution of the involved application prior
to briefing in the appeal. In this opinion, we refer to both examining attorneys involved with
the application as the “Examining Attorney.”
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powder for the face and under eye area; skin color correcting liquid for cosmetic
purposes” in International Class 3.2

The Examining Attorney refused registration under Section 2(d) of the Trademark
Act, 15 U.S.C. § 1052(d), on the ground that Applicant’s mark is likely to cause
confusion with the standard-character mark CHERRY BLOSSOM registered on the
Principal Register for, in relevant part, “false eyelashes” in International Class 3.3

After the Examining Attorney issued the final refusal, Applicant appealed.4
Applicant and the Examining Attorney then filed briefs.> We affirm the refusal to
register.

I. Likelihood of Confusion
Our determination under Section 2(d) of the Trademark Act involves an analysis

of all of the probative evidence of record that is relevant to the factors bearing on a

2 Application Serial No. 98565357 was filed on May 23, 2024, under Section 1(a) of the
Trademark Act, 15 U.S.C. § 1051(a), claiming first use anywhere since February 2022 and
first use in commerce since September 2023.

3 Registration No. 7064782, registered on May 30, 2023. The registration also covers
“adhesive for affixing false eyelashes,” but the Examining Attorney did not cite these goods
as a basis for its refusal. See September 27, 2024 Office Action at 2; February 5, 2025 Final
Office Action at 3.

The Examining Attorney also refused registration based on Registration No. 5458503
covering the standard-character mark CHERRY BLOSSOM for “cosmetics, namely, lip paint,
lip gloss, and lipstick” in Class 3. See September 27, 2024 Office Action at 2. However, on
November 15, 2024, Registration No. 5458503 was cancelled for failure to file an acceptable
declaration under Section 8, mooting this basis for refusal. 6 TTABVUE 6; 8 TTABVUE 3.

Page references to the application file refer to the online database of the United States Patent
and Trademark Office’s (“USPTO”) Trademark Status & Document Retrieval (“TSDR”)
system. All citations to documents contained in the TSDR database are to the downloaded
.pdf versions of the documents.

41 TTABVUE.
56 TTABVUE (Applicant’s brief); 8 TTABVUE (Examining Attorney’s brief).
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likelihood of confusion. See In re E.I. DuPont DeNemours & Co., 476 F.2d 1357, 1361
(CCPA 1973) (“DuPont’); see also Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin
Maison Fondee En 1772, 396 F.3d 1369, 1371 (Fed. Cir. 2005).

We must consider “each DuPont factor for which there is evidence and argument.”
Spireon, Inc. v. Flex Ltd, 71 F.4th 1355, 1362 (Fed. Cir. 2023) (citing In re Guild
Mortg. Co., 912 F.3d 1376, 1380 (Fed. Cir. 2019)). “The weight given to each factor
depends on the circumstances of each case.” In re Charger Ventures LLC, 64 F.4th
1375, 1381 (Fed. Cir. 2023). “[A]ny one of the factors may control a particular case.”
Naterra Int’l, Inc. v. Bensalem, 92 F.4th 1113, 1116 (Fed. Cir. 2024) (citation omitted).
In any likelihood of confusion analysis, two key considerations are the similarities
between the marks and the similarities between the goods and services. See In re
i.am.symbolic, llc, 866 F.3d 1315, 1322 (Fed. Cir. 2017) (“likelihood of confusion
analysis considers all DuPont factors for which there is record evidence but ‘may focus

. on dispositive factors, such as similarity of the marks and relatedness of the

29

goods™) (alteration in the original) (quoting Herbko Int’l, Inc. v. Kappa Books, Inc.,
308 F.3d 1156, 1164-65 (Fed. Cir. 2002)). These and other factors are discussed below.

A. Similarity of the Marks

We evaluate “[t]he similarity or dissimilarity of the marks in their entireties as to
appearance, sound, connotation and commercial impression.” In re Detroit Athletic
Co., 903 F.3d 1297, 1303 (Fed. Cir. 2018) (citing DuPont, 476 F.2d at 1361).
“Similarity in any one of these elements may be sufficient to find the marks
confusingly similar.” In re Inn at St. John’s, No. 87075988, 2018 TTAB LEXIS 170,

at *13 (TTAB 2018) (citation omitted), affd mem., 777 F. App’x 516 (Fed. Cir. 2019).
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Here, the standard-character marks CHERRY BLOSSOM in the Application and
cited registration are identical in all aspects.

Applicant’s brief does not address this factor and Applicant does not contest the
similarity of the marks.

Accordingly, where, as here, “word marks are identical but neither suggestive nor
descriptive of the goods associated with them, the first DuPont factor weighs heavily
against the applicant.” In re Majestic Distilling Co., 315 F.3d 1311, 1315 (Fed. Cir.
2003).

B. Similarity of the Goods

Under the second factor, we analyze the “similarity or dissimilarity and nature of
the goods or services” and “consider the applicant’s goods as set forth in its
application, and the [registrant’s] goods as set forth in 1its registration.”
i.am.symbolic, 866 F.3d at 1325 (alteration in the original) (quoting M2 Software, Inc.
v. M2 Communs., Inc., 450 F.3d 1378, 1382 (Fed. Cir. 2006)). “[I]t is sufficient for a
finding of likelihood of confusion if relatedness is established for any item
encompassed by the identification of goods within a particular class in the
application.” In re Aquamar, Inc., No. 85861533, 2015 TTAB LEXIS 178, at *9 n.5
(TTAB 2015) (citing Tuxedo Monopoly, Inc. v. Gen. Mills Fun Grp., 648 F.2d 1335,
1336 (CCPA 1981)). Additionally, where, as here, the marks are identical, the degree
of similarity between the goods or services required to support a finding of likelihood
of confusion declines. See In re Shell Oil Co., 992 F.2d 1204, 1207 (Fed. Cir. 1993)
(“even when goods or services are not competitive or intrinsically related, the use of

1dentical marks can lead to the assumption that there is a common source”); DeVivo
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v. Ortiz, No. 91242863, 2020 TTAB LEXIS 15, at *36 (TTAB 2020) (“because the
marks are identical, the degree of similarity between the goods or services required
for confusion to be likely declines”) (citation omitted).

Applicant’s identified goods are “cosmetic powder; cosmetic face powder; cosmetic
under eye powder; make up setting powder; powder compacts sold filled with cosmetic
powder; loose powder for the face and under eye area; pressed powder for the face and
under eye area; skin color correcting liquid for cosmetic purposes.” Registrant’s
1dentified goods are “false eyelashes.”

We find that Applicant’s and Registrant’s identifications on their face support an
inherent or complementary relationship as both are cosmetic products that
consumers use on or around the eyes to enhance their appearance. See Hewlett-
Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1267 (Fed. Cir. 2002) (“descriptions
in the application and registration” were “important evidence” in determining the
relatedness of goods and services). Specifically, Registrant’s identified “false
eyelashes” are placed on the eyes, and several of Applicant’s goods are directed to the
eye area including “cosmetic under eye powder,” “loose powder for the . . . under eye
area,” and “pressed powder for the . . . under eye area.” Complementary or companion
use has long been recognized as a relevant consideration under the second DuPont
factor. See, e.g., In re Ox Paperboard, LLC, No. 87847482, 2020 TTAB LEXIS 266, at
*17 (TTAB 2020) (evidence that goods used together demonstrated that goods were

related and complementary in nature); Polo Fashions, Inc. v. La Loren, Inc., No.
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91063923, 1984 TTAB LEXIS 152, at *9-10 (TTAB 1984) (complementary goods
related).
1. Third-Party Use

The Examining Attorney also relied on evidence of seven third-party uses to
“establish[] that the same entity commonly provides the relevant goods and markets
the goods under the same mark.”¢ Evidence that “third-party companies sell both
types of goods is pertinent to the relatedness of the goods.” Naterra, 92 F.4th at 1117,
In re Country QOuven, Inc., No. 87354443, 2019 TTAB LEXIS 381, at *5 (TTAB 2019)
(“Evidence of relatedness may include . . . advertisements showing that the relevant
goods and services are advertised together or sold by the same manufacturer or
dealer[.]”).

We find that six of the third-party uses support the relatedness of Applicant’s and
Registrant’s goods, namely:

e Mac Cosmetics: MAC Blot Powder (showing cosmetic powder in a
compact),” and MAC Lash false eyelashes;8

e Tarte Cosmetics: TARTE TARTEIST Pro false eyelashes (featuring the
TARTE mark on the packaging),” and TARTE creaseless setting &
brightening powder;0

6 8 TTABVUE 6; September 26, 2024 Office Action at 10-37; February 5, 2025 Final Office
Action at 37-60, 97-130.

7 September 26, 2024 Office Action at 10, 17.
8 Id. at 24-25.

9 1d. at 27.

10 Id. at 30.
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e NYX Cosmetics: NYX mineral finishing powder,!! and NYX jumbo
lashes;!2

e Anastasia Beverly Hills: ANASTASIA BEVERLY HILLS False Lashes
— Lengthy,!3 and ANASATASIA BEVERLY HILLS mini loose setting
powder;14

e Kylie Cosmetics: KYLIE JENNER powder foundation,!®> and KYLIE
JENNER false eyelashes;!¢ and

e Ardell: ARDELL magnetic line & lash kit,1” and ARDELL brow medium
brown textured powder.18

Applicant contends that the “websites provided in the record constitute minimal
evidence and do not suffice to establish the necessary relationship between

Applicant’s goods and the goods in the cited registration.”® This argument, however,

11 February 5, 2025 Final Office Action at 38-39.
12 Id. at 54-56.

13 Id. at 105.

14 ]1d. at 111.

15 Id. at 97-98.

16 Id. at 101-102.

17]d. at 114.

18 Id. at 119. We find the one remaining third-party use has diminished probative value in
establishing relatedness of the goods. The screenshots from Sephora are from the Saudi
Arabia website, and all of the prices are listed in Saudi Arabian currency (“SAR”), the
identified “location” on the website is “Saudi Arabia,” and the url shows the top-level domain
as “.me”. Id. at 122-130. As such it is unclear whether any of the depicted products are
available to, or can be purchased by U.S. consumers. See In re i.am.symbolic, llc, No.
85916778, 2018 TTAB LEXIS 281, at *26 n.8 (TTAB 2018) (third-party use had reduced
probative value where “prices for the clothing are quoted in Euros, indicating that this is not
a United States based online store”).

19 6 TTABVUE 9. Applicant relies on In re Sustainable Mfg. Innovation Alliance Corp., No.
87803888, 2020 TTAB LEXIS 60 (TTAB 2020) to support is argument, but that case is non-
precedential and distinguishable on its facts. There, the record contained over 500 webpages
from approximately 15 websites, and only two websites supported the relatedness of the
services leading the Board to conclude that the record in that case was insufficient to support
a relationship between the services. Id. at 10-17.
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1gnores that this is not the only evidence of record; on the face of the identifications,
the goods are complementary.

2. Registrant’s Prior Statements Before the USPTO and Consent
Agreement

Applicant argues that statements Registrant made during the prosecution of the
cited mark as well as a consent agreement Registrant entered with the owner of
Registration No. 5458503 demonstrate that the goods are not related.20

Applicant asserts that “[iln arguing against the refusal [issued against its
underlying application], the cited Registrant specifically acknowledged that false
eyelashes are distinct from general cosmetic goods.”2! “[Clomments [made in response
to USPTO office actions] have significance as facts illuminative of shade and tone in
the total picture confronting the decision maker.” Juice Generation, Inc. v. GS Enters.
LLC, 794 F.3d 1334, 1340 (Fed. Cir. 2015) (citation omitted). But the statements
Applicant attempts to rely on here relate to different goods than those identified in
Applicant’s application and accordingly, have little probative value. Specifically,
Registrant argued in response to an office action that “there is arguably no likelihood
of confusion between the marks as the registrant’s goods [identified as ‘cosmetics,

namely, lip paint, lip gloss, and lipstick’] are arguably distinct from applicant’s goods

20 6 TTABVUE 10-13. As noted supra at n.3, Registration No. 5458503 was also cited against
Applicant’s application, but the registration has since been cancelled.

21 Id. at 10. File wrapper (or prosecution history) estoppel (i.e., precluding a party from taking
contrary positions to that presented during prosecution) is not applicable in Board
proceedings. Anthony’s Pizza & Pasta Intl, Inc. v. Anthony’s Pizza Holding Co., No.
91171509, 2009 TTAB LEXIS 718, at *35 (TTAB 2009) (“doctrine of ‘file wrapper estoppel’
does not apply in trademark cases”).
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(false eyelashes and adhesives for false eyelashes).”?2 Registrant’s argument
specifically related to “lip paint, lip gloss, and lipstick” and not to “general cosmetic
goods” as Applicant contends. And Applicant’s goods do not include any lip paint, lip
gloss or lipstick.

Registrant ultimately entered into a coexistence agreement with the owner of
Registration No. 5458503, Coloured Raine Cosmetics, LLC (“CRC”).23 Applicant
contends that in this agreement, Registrant “explicitly acknowledged that its goods
and cosmetic goods of the type offered by Applicant are not related enough for there
to be a likelihood of confusion.”24 Again, however, the consent agreement does not
cover “cosmetic goods of the type offered by Applicant,” but rather is limited to “CRC’s
Goods” defined as “cosmetics, namely, lip paint, lip gloss, and lipstick,” and
Registrant’s goods (identified in the agreement as “L&P Goods”), defined as
“[a]ldhesive for affixing false eyelashes; [flalse eyelashes.”?> Further, the consent
agreement contains an express limitation not present here that simultaneous use “is
not likely to cause confusion because of the . . . specific use of the house mark of CRC

in connection with the CRC Goods.”26 See Majestic Distilling, 315 F.3d at 1318 (“the

22 6 TTABVUE 10; December 26, 2024 Response to Office Action at 26.
23 December 26, 2024 Response to Office Action at 34.
24 6 TTABVUE 12.

25 December 26, 2024 Response to Office Action at 34. In the consent agreement, Registrant
and CRC “agree and acknowledge that it is unlikely that the concurrent use of the CRC Mark
in connection with the CRC Goods, and the mark of the *729 Application in connection with
the L&P Goods will create confusion among consumers as to the source, origin, or sponsorship
of the Parties’ respective goods.” Id. at 34 9 2.

26 Id. at 34 1.
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consent agreements between [the cited registrant] and the third parties contain
express limitations” that lessened their applicability including preventing the cited
registrant from using certain marks in connection with brewed malt liquor, beer, or
ale).27

There also i1s no evidence of a consent agreement between Registrant and
Applicant.28 Given the absence of any agreement, the Federal Circuit explains that
“no presumption can be made that [Registrant] consents to [Applicant’s] use of the
mark or that [Registrant] has determined or admits that confusion of the public by
[Applicant’s] concurrent use of the mark is unlikely.” Id. (affirming Board’s rejection
of evidence of consent agreement with third party).2°

Accordingly, we find that the second DuPont factor also favors a likelihood of
confusion.

C. Trade Channels and Classes of Consumers

We next turn to the similarity or dissimilarity of the trade channels in which, and
the classes of purchasers to whom, Applicant’s and Registrant’s goods are marketed.

DuPont, 476 F.2d at 1361; Stone Lion Cap. Partners, L.P. v. Lion Cap. LLP, 746 F.3d

27 The consent agreement also provides that: “If any instances of actual confusion should ever
occur, the Parties agree to cooperate in good faith and use commercially reasonable efforts to
resolve and avoid reoccurrence of any such confusion.” December 26, 2024 Response to Office
Action at 34 9 4. The record here does not reflect any similar cooperation between Applicant
and Registrant should actual confusion arise.

28 In Applicant’s request for an extension of time to file its appeal brief it stated that: “The
extension is needed because Applicant needs additional time to negotiate with the Registrant
regarding a consent agreement.” 4 TTABVUE 2. Applicant, however, never filed any
agreement.

29 See 8 TTABVUE 7.

- 10 -
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1317, 1322-23 (Fed. Cir. 2014). Just as with comparing the goods and services, we
must base our analysis of trade channels and consumers on the identifications in the
involved application and cited registration. Stone Lion, 746 F.3d at 1323; Detroit
Athletic, 903 F.3d at 1308 (factor “must be evaluated with an eye toward the channels
specified in the application and registration”). And, where, as here, there are no
limitations in Applicant’s or the cited registration’s identifications of goods, we must
presume that the goods “travel in all normal channels and to all prospective
purchasers for the relevant goods.” Coach Servs. v. Triumph Learning LLC, 668 F.3d
1356, 1370 (Fed. Cir. 2012).

The Examining Attorney’s evidence from third-party websites summarized above
demonstrates that the trade channels for Applicant’s and Registrant’s goods are the
same. Specifically, multiple third-party beauty and cosmetic companies make and sell
goods covered by both Applicant’s and Registrant’s identification of goods under the
same mark and directed to the same consumers. See Ox Paperboard, 2020 TTAB
LEXIS 266, at *19 (evidence from retailers offering products of both registrant and
applicant showed trade channels were the same). Additionally, the complementary
nature of the goods further supports that there is consumer overlap.

Accordingly, we find that this DuPont factor also favors a likelihood of confusion.

D. Purchaser Care

In analyzing purchaser care we consider the “conditions under which and buyers
to whom sales are made, i.e., ‘impulse’ v. careful, sophisticated purchasing.” DuPont,
476 F.2d at 1361. We must base our decision on “the least sophisticated potential

purchasers.” Stone Lion, 746 F.3d at 1325.

- 11-
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The Examining Attorney argues that, “all the cosmetic goods at issue are fairly
low cost” and that “[flor products that are relatively low-priced and subject to impulse
buying, the risk of likelihood of confusion increases because purchasers of these
products are held to a lesser standard of purchasing care.”3% Applicant contends that:

[Flalse eyelashes require specialized tools and specific
steps in order to safely apply them to one’s eyes, as well as
the potential risks of affixing false eyelashes, Registrant’s
false lashes and glue for false lashes are specialized
products bought by skilled consumers who use heightened
scrutiny when purchasing these products. . . . Because of
the required knowledge and risk associated with applying
false eyelashes, Applicant asserts that these goods are of a
nature that require consumers to be more discerning than
the average cosmetic purchaser about the particular goods
and their source.3!

The Examining Attorney introduced evidence showing various cosmetic powders
offered at prices including $6.00,32 $9.59,33 12.00,3¢ and $19.00.3> The Examining
Attorney also submitted evidence showing false eyelashes offered at prices including
$10.50,36 $12.00,37 and $18.00.38 However, the Examining Attorney’s evidence also

shows that for cosmetic powders consumers’ purchasing decisions are influenced by

30 8 TTABVUE 8.

316 TTABVUE 11-12.

32 February 5, 2025 Final Office Action at 16-17.

33 Id. at 119.

34 Id. at 38.

3 Id. at 111.

36 September 26, 2024 Office Action at 24.

37 Id. at 27; February 5, 2025 Final Office Action at 56, 105.
38 February 5, 2025 Final Office Action at 100.

- 12-
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attributes including coverage and finish preferences,39 a consumer’s skin type,4° and
color.4! And the Examining Attorney’s evidence also shows that for false eyelashes
consumers consider attributes such as method of application,*? style type,43 lash
fullness,*4 and lash weight.45

While the record shows that Applicant’s and Registrant’s goods are relatively low
priced, it also shows that the goods are less subject to impulse buying given
considerations such as color, skin type, methods of application, and style that
influence consumers’ buying decisions. Accordingly, we find that this DuPont factor
1s neutral or, at best for Applicant, slightly weighs against a likelihood of confusion.

E. Lack of Actual Confusion

Under the eighth DuPont factor we consider the “length of time during and
conditions under which there has been concurrent use without evidence of actual
confusion.” DuPont, 476 F.2d at 1361.

Applicant argues that “there has been over 2 years of coexistence of Applicant’s
mark and Registrant’s mark in the marketplace without any known incidents or

evidence of actual confusion.”#6 However, Applicant provides no declaration or

39 September 26, 2024 Office Action at 22; February 5, 2025 Final Office Action at 16, 39, 111,
119.

10 September 26, 2024 Office Action at 22; February 5, 2025 Final Office Action at 22, 67.

41 February 5, 2025 Final Office Action at 22, 63, 83.

42 September 26, 2024 Office Action at 40; February 5, 2025 Final Office Action at 55, 101.
43 September 26, 2024 Office Action at 24-25; February 5, 2025 Final Office Action at 54-55.
44 September 26, 2024 Office Action at 39; February 5, 2025 Final Office Action at 105.

45 February 5, 2025 Final Office Action at 53, 102.

46 6 TTABVUE 11.

- 13-
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evidence in support and “assertions of fact” in a brief are “not evidence under any of
the relevant rules.” Cai v. Diamond Hong, Inc., 901 F.3d 1367, 1371 (Fed. Cir. 2018).
Even if there were sworn testimony on this point, Applicant’s “uncorroborated
statements of no known instances of actual confusion are of little evidentiary value.”
Majestic Distilling, 315 F.3d at 1317 (“lack of evidence of actual confusion carries
little weight, especially in an ex parte context”) (citation omitted). Additionally, given
the ex parte context, “there has been no opportunity to hear from Registrant about
whether it is aware of any reported instances of confusion.” In re Guild Mortg. Co.,
No. 86709944, 2020 TTAB LEXIS 17, at *23 (TTAB 2020). Moreover, we cannot assess
whether there has been a meaningful opportunity for confusion to occur without any
context about the actual market conditions for Applicant’s goods and Registrant’s
goods such as the geographic scope of where the goods are available, the extent of
sales, or any information about marketing activities. See id. at *25 (“there is a lack of
evidence that in the actual marketplace, the same consumers have been exposed
to both marks for the respective services, such that we could make a finding as to
the [eighth DuPont factor]”) (emphasis in the original).
Accordingly, we find this DuPont factor neutral.

II. Conclusion

After reviewing the evidence of record, and the arguments relating thereto, we
weigh the DuPont factors used in our analysis and conclude that confusion is likely.
Applicant’s and Registrant’s marks are identical, which weighs heavily in favor of

likelihood of confusion. See Naterra, 92 F.4th at 1119. Additionally, the similarity of

- 14-
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the goods, as well as the identity of the trade channels and overlap of the classes of
consumers also supports a likelihood of confusion.

The DuPont factors regarding purchaser care, and lack of actual confusion are
neutral,47” and do not alter the conclusion that confusion is likely.

Decision: The refusal to register under Section 2(d) is affirmed.

47 Or, at most, purchaser care slightly weighs against finding confusion likely.

- 15-



