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Opinion by Casagrande, Administrative Trademark Judge:

Applicant Acme International, Inc., seeks Principal Register registration of the
mark REAL (in standard characters) for the goods set forth below:

Nut-based snack foods; Nut-based snack foods, namely, nut
clusters; Potato-based snack foods; Pulse-based snack foods;
Seed-based snack foods, in International Class 29 (claimed date
of first use anywhere and in commerce of Sept. 7, 2012);

Cereal-based snack food; Cereal-based snack foods; Grain-based
snack foods; Multigrain-based snack foods; Rice-based snack food;
Rice-based snack foods, in International Class 30 (claimed date of
first use anywhere and in commerce of Sept. 7, 2023); and

Carbonated beverages, non-alcoholic; Fruit juices; Fruit juices
and fruit beverages; Fruit nectars; Fruit nectars, non-alcoholic;
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Fruit-flavored beverages; Fruit-flavored carbonated beverages;
Mixed fruit juices; Non-alcoholic flavored carbonated beverages,
in International Class 32 (claimed date of first use anywhere and
in commerce of Sept. 7, 2012).1
The Examining Attorney refused registration on two grounds: the mark is merely
descriptive of the goods under Section 2(e)(1) of the Trademark Act, 15 U.S.C.
§ 1052(e)(1); and the mark is likely to cause confusion, under Section 2(d), 15 U.S.C.

§ 1052(d), in view of four registered marks, each owned by a different registrant:

REAL (standard characters), registered on the Principal Register
for goods including “Seltzer water” in International Class 32;2

m, registered on the Principal Register for goods

including “Non-alcoholic fruit juice beverages; Fruit beverages;
Coconut water; Coconut juice” in International Class 32;3

REAL, registered on the Principal Register for “Nut-

based food bars” in International Class 29;4 and

5 L, registered on the Principal Register for

“Cookies” in International Class 30.5

1 Application Serial No. 98392788 was filed on February 5, 2024, under Section 1(a) of the
Trademark Act, 15 U.S.C. § 1051.

2 Reg. No. 6775796 issued on dJune 28, 2022, and is owned by Humulus Lupulus
Enterprises, Inc.

3 Reg. No. 6218117 issued on December 8, 2020, and is owned by Advanced Business
Strategies LLC. The mark is described as follows: “The mark consists of the word ‘REAL’ in
stylized form.” Color is not claimed as a feature of the mark.

4 Reg. No. 7210384 issued on November 7, 2023, and is owned by Just Real Food, Inc. The
mark is described as follows: “The mark consists of the stylized text ‘REAL’ with a stylized
mountain in place of the ‘A’.” Color is not claimed as a feature of the mark.

5  Reg. No. 7151325 issued on August 29, 2023, and is owned by Get Real Foods LLC. The
mark is described as follows: “The mark consists of the word ‘REAL’ with a man in a kayak

. 9.
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Upon final refusal,® Applicant requested reconsideration and appealed.” After
reconsideration was denied,® the appeal resumed. The appeal is fully briefed.® For the
reasons explained below, we affirm the refusal to register under Section 2(d) of the
Trademark Act.

ANALYSIS
A. Preliminary matter

In its application, Applicant specifically identified two prior registrations that it
owns, both of which identify various goods in International Classes 29, 30, and 32

(i.e., the same classes as the current application):

e Reg. No. 5816380 for the mark (REAL disclaimed,
1ssued on July 30, 2019) (Applicant’s ’380 Reglstratlon) ;10 and

on top of the letter ‘R’, with a stream running down the leg of the letter, then the Letter ‘E’
with 4 trees inside it. Directly next to it is the letter ‘A’ with mountains coming out of the top
of it, with a tree outlined as the whole of the inside of the capital ‘A’. Last, is the letter ‘L’
with a moon and four stars on the top half and a bear coming out of the bottom of the ‘L.".”

6 See Jan. 10, 2025, Final Office Action. Any citations to specific pages of prosecution filings
will be to .pdf-format versions of the documents as downloaded from the USPTO’s TSDR
electronic trademark docketing system. There had been other refusals and requirements
during prosecution, but they were resolved.

7 See July 9, 2025, Request for Reconsideration; Notice of Appeal; 1 TTABVUE. References
to the briefs and record cite to the Board’s TTABVUE electronic docket system. The number
preceding “TTABVUE” represents the docket number of the filing in TTABVUE and any
number immediately following “TTABVUE” is the specifically-cited page(s), if any.

8 See Dec. 10, 2025, Denial of Reconsideration.

9  See 10 TTABVUE (Applicant’s brief); 12 TTABVUE (Examining Attorney’s brief); 13
TTABVUE (Applicant’s reply brief).

10 A notice issued on May 28, 2026, cancelling this registration after Applicant failed to
timely respond to an Office action deeming unacceptable the specimen Applicant submitted
with its Section 8 declaration of continued use. Applicant, however, immediately petitioned

-3-
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e Reg. No. 6830046 for REAL (in standard characters, registered under § 2(f)
on Aug. 30, 2022) (Applicant’s 046 Registration).

Applicant points out that some of the goods in its two prior registrations are
closely related to goods in each of the cited registrations and that the marks in
Applicant’s registrations are very similar to the marks in the cited registrations.!
Applicant argues that, under Section 2(d), the USPTO should not have allowed any
of the cited registrations—all of which registered after the '380 Registration issued—
and that the two registrations that issued after the 046 Registration should not have
1ssued on that basis as well.12 Applicant argues that the Board should “correct th[ese]
error[s]” and that the Board has the “authority” to rule, and should rule, “that each
of the cited registrations should be cancelled ... and the present case should
register.”13

The Board has authority to wholly or partially cancel registrations only in a
cancellation proceeding against the registrant under Section 14 of the Trademark
Act, 15 U.S.C. § 1064. In an ex parte appeal from a refusal under Section 2(d), the

owner of a cited registration is not before the Board. The Board may not entertain

the Director to accept a substitute specimen filed late due to a docketing error in calendaring
the deadline to respond to the Office action. We may take judicial notice of the current status
of a registration in the record. See, e.g., In re Audemars Piguet Holding SA, No. 90045780,
2025 WL 21318, at *21 n.103 (TTAB 2025); In re Wilson, No. 75285881, 2001 WL 58395, at
*6 n.15 (TTAB 2001). We consider Applicant’s '046 and ’380 registrations to be of record
because Applicant expressly claimed them in the application.

11 See 10 TTABVUE 9-14.
12 See id.
13 See id. at 14.
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“collateral attacks” on others’ registrations in an appeal like this one. See, e.g., In re
Dixie Rests., Inc., 105 F.3d 1405, 1408 (Fed. Cir. 1997); In re Nat’l Data Corp., 753
F.2d 1056, 1060 n.8 (Fed. Cir. 1985); In re Brockway Glass Co., 154 F.2d 673, 675
(CCPA 1946). We therefore reject Applicant’s threshold argument against the Section
2(d) refusal.4

B. The Section 2(d) likelihood-of-confusion refusal

Section 2(d) of the Trademark Act prohibits registration of a mark that “so
resembles a mark registered in the Patent and Trademark Office ... as to be likely,
when used on or in connection with the goods of the applicant, to cause confusion, or
to cause mistake, or to deceive.” 15 U.S.C. § 1052(d).

Where, as here, we are dealing with a single application that identifies goods in
four different classes, we treat it as if it were four distinct applications bundled
together. See, e.g., Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,
1101-02 (CCPA 1976). “[W]e consider each class separately and determine whether
[the Examining Attorney] has shown a likelihood of confusion with respect to each.”
In re OSF Healthcare Sys., No. 88706809, 2023 WL 6140427, at *4 (TTAB 2023)
(citation omitted). “[T]he ‘Examining Attorney need not prove ... similarity as to each
[good] listed in the description of [goods]” in each class in the application. It is
sufficient for finding a likelihood of confusion if relatedness is established for any

[good] encompassed by the identification of [goods] within a particular class in the

14 Applicant states that it “has standing and is planning on filing cancelations of each of the
cited marks.” 10 TTABVUE 8. Applicant is certainly allowed to try to pursue that path. It
just may not obtain such cancellations in this ex parte proceeding.
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application.” Id. (cleaned up; citations omitted); accord In re Info. Builders Inc., No.
87753964, 2020 WL 2094122, at *3 (TTAB 2020); see also SquirtCo v. Tomy Corp.,
697 F.2d 1038, 1041 (Fed. Cir. 1983).

As to each class, we’ll determine whether confusion is likely by analyzing all
probative facts in evidence relevant to the likelihood-of-confusion factors set forth in
In re E.I. du Pont de Nemours & Co., 476 F.2d 1357, 1361 (CCPA 1973). See, e.g., In
re Charger Ventures LLC, 64 F.4th 1375, 1379 (Fed. Cir. 2023). Though du Pont lists
thirteen numbered factors (some with subparts), we generally address only those that
are relevant and material to the case before us, see, e.g., Shen Mfg. Co. v. Ritz Hotel,
Ltd., 393 F.3d 1238, 1241 (Fed. Cir. 2004); Octocom Sys., Inc. v. Hous. Comput. Seruvs.,
Inc., 918 F.2d 937, 943 (Fed. Cir. 1990). Typically, these are the factors addressed in
the briefs and on which there is relevant evidence in the record. See, e.g., Dollar Fin.
Grp., Inc. v. Brittex Fin., Inc., 132 F.4th 1363, 1371-72 (Fed. Cir. 2025); Cunningham
v. Laser Golf Corp., 222 F.3d 943, 946-47 (Fed. Cir. 2000). We then weigh our findings
on these factors to determine if, on balance, confusion is likely. See, e.g., Charger
Ventures, 64 F.4th at 1381; In re Majestic Distilling Co., 315 F.3d 1311, 1319 (Fed.
Cir. 2003).

1. Comparison of the marks

The first likelihood-of-confusion factor assesses “[t]he similarity or dissimilarity
of the marks in their entireties as to appearance, sound, connotation and commercial
impression.” du Pont, 476 F.2d at 1361. Because the comparison of the marks is

always an important inquiry, see, e.g., Herbko Int’l, Inc. v. Kappa Books, Inc., 308
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F.3d 1156, 1165 (Fed. Cir. 2002); Federated Foods, 544 F.2d at 1103, we next set forth
the parameters governing how we compare the marks.

We assess marks on the basis of their “appearance, sound, connotation and
commercial impression.” Juice Generation, Inc. v. GS Enters. LLC, 794 F.3d 1334,
1340 (Fed. Cir. 2015) (citation omitted); accord In re i.am.symbolic, lic, 866 F.3d 1315,
1324 (Fed. Cir. 2017). Similarity in all aspects is not required, however. This factor
supports refusal “if the similarity in either form, spelling or sound alone is likely to
cause confusion.” Krim-Ko Corp. v. Coca-Cola Bottling Co., 390 F.2d 728, 732 (CCPA
1968) (citation omitted); see also Hancock v. Am. Steel & Wire Co., 203 F.2d 737, 740
(CCPA 1953) (“it is proper to consider [the marks’] appearance, sound and meaning
... but a combination of all three factors need not necessarily exist”) (cleaned up;
citations omitted). We do not compare the marks side-by-side, as though in a
laboratory. Rather, we keep in mind both that consumers depend on their recollection
of marks to which theyve previously been exposed and that their memories are
fallible. See, e.g., In re St. Helena Hosp., 774 F.3d 747, 751 (Fed. Cir. 2014); Franklin
Mint Corp. v. Master Mfg. Co., 667 F.2d 1005, 1007 (CCPA 1981).

We compare marks in their entireties. See, e.g., Oakville Hills Cellar, Inc. v.
Georgallis Holdings, LLC, 826 F.3d 1376, 1380 (Fed. Cir. 2016). Sometimes, however,
“one feature of a mark may be more significant than another, and it is not improper
to give more weight to this dominant feature in determining the commercial
1impression created by the mark.” Coach Servs., Inc. v. Triumph Learning LLC, 668

F.3d 1356, 1368 (Fed. Cir. 2012) (citations omitted).
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“Similarity is not a binary factor but is a matter of degree.” St. Helena Hosp., 774
F.3d at 752 (citation omitted). “The proper test is ... whether the marks are
sufficiently similar in terms of their commercial impression such that persons who
encounter the marks would be likely to assume a connection between the parties.”
i.am.symbolic, 866 F.3d at 1323 (citation omitted); see also Phillips Petroleum Co. v.
Knox Indus. Corp., 277 F.2d 945, 947 (CCPA 1960) (“The issue is whether the marks
are confusingly similar, not whether they are identical.”) (citation omitted).

Here, Applicant’s mark is REAL, in standard characters. A standard-character
registration would grant the owner exclusive rights over use of the word(s) in any
typeface as to the identified goods or services. See, e.g., Citigroup Inc. v. Cap. City
Bank Grp., Inc., 637 F.3d 1344, 1349 (Fed. Cir. 2011); In re Data Packaging Corp.,
453 F.2d 1300, 1302 (CCPA 1972). Thus, when we compare a standard character
mark to a stylized version of the same term, an “argument concerning a difference in
type style is not viable.” SquirtCo, 697 F.2d at 1041.

Before beginning our comparisons, we note that Applicant does not address the
similarities and/or dissimilarities between the mark in the application with the
marks in the cited registrations.

Reg. No. 6775796 for REAL in standard characters (the ’796 Registration). This

mark is identical to Applicant’s mark. This will count in favor of a finding of likely

confusion as to the 796 Registration.

Reg. No. 6218117 for QML (the 117 Registration). This mark represents

an example of REAL in a cursive typeface. Given Applicant’s standard-character
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application, we consider this legally identical to Applicant’s mark because Applicant
could display its mark in this typeface. See SquirtCo, 697 F.2d at 1041. This will also

count in favor of a conclusion of likely confusion as to the 117 Registration.

REAL

of the word REAL in a blocky typeface with several small design elements. While the

Reg. No. 7151325 for (the ’325 Registration). This mark consists

typeface per se does not serve as a potential point of distinction with Applicant’s
mark, see id., we must consider the design elements because they make up a part of
the registered mark’s commercial impression as a whole. See generally In re
Covalinski, No. 85685983, 2014 WL 7496055, at *3 (TTAB 2014); In re White Rock
Distilleries Inc., No. 77093221, 2009 WL 3401827, at *1 (TTAB 2009). But cf. In re
Aquitaine Wine USA, LLC, No. 86928469, 2018 WL 1620989, at *6 (TTAB 2018) (“We
hold that when we are comparing a standard character mark to a word + design mark
for Section 2(d) purposes, we will consider variations of the depictions of the
standard character mark only with regard to ‘font style, size, or color’ of the ‘words,

29

letters, numbers, or any combination thereof.”) (emphasis added; other emphasis in
original and citations omitted).

Here, it’s clear that the literal element “REAL” dominates in forming the overall
impression of the mark in the '325 Registration. The design elements are small and
collectively do little to hide the word REAL, which appears in a large, blocky typeface.

Nor do we see the design elements as altering the meaning of the word REAL.

Further, as the Federal Circuit has repeatedly pointed out, “the verbal portion of a



Serial No. 98392788

word and design mark likely will be the dominant portion” because “the literal
component of brand names likely will appear alone when used in text and will be
spoken when requested by consumers.” In re Viterra Inc., 671 F.3d 1358, 1366 (Fed.
Cir. 2012); accord Giant Food, Inc. v. Nation’s Foodserv., Inc., 710 F.2d 1565, 1571
(Fed. Cir. 1983); CBS Inc. v. Morrow, 708 F.2d 1579, 1581-82 (Fed. Cir. 1983).
Overall, we find Applicant’s mark highly similar to the mark of the ’325
Registration. This will count in favor of a conclusion that confusion is likely as to the

’325 Registration.

Reg. No. 7210384 for REAL (the 384 Registration). This mark consists of

the word REAL with the letters R, E, and L in a bolded, rather plain-looking typeface,
and the letter “A” depicted as a stylized mountain peak. The typeface of the R, E, and
L doesn’t matter, but we do take into account the mountain design used to form the
letter A. Even so, the overall impression plainly is the literal element REAL. The A
design element does nothing to detract from the dominance of the term REAL in the
overall mark. Overall, we find Applicant’s mark highly similar to the mark of the 384
Registration. This will count in favor of a conclusion of likely confusion as to the 384
Registration.
2. Comparison of the goods

The second likelihood-of-confusion factor looks at “[t]he similarity or dissimilarity
and nature of the goods or services as described in an application or registration.” du
Pont, 476 F.2d at 1361. “Even if the goods and services in question are not identical,

the consuming public may perceive them as related enough to cause confusion about

- 10 -
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the source or origin of the goods and services.” Hewlett-Packard Co. v. Packard Press,
Inc., 281 F.3d 1261, 1267 (Fed. Cir. 2002) (citation omitted); In re Rsch. & Trading
Corp., 793 F.2d 1276, 1278 (Fed. Cir. 1986) (“It is ... not necessary that the goods [or
services] of the parties be identical in order to sustain a finding of likelihood of
confusion.”) (citations omitted). But when the goods are identical, the degree of
similarity of marks that is likely to lead to confusion decreases. See, e.g., Viterra, 671
F.3d at 1363; In re Mighty Leaf Tea, 601 F.3d 1342, 1348 (Fed. Cir. 2010).

Here, too, we note that Applicant does not address the similarities and/or
differences between the mark in the application and the marks in the cited
registrations.

The 796 Registration for REAL in standard characters. The 796 Registration lists

“seltzer water,” in Class 32. In the same Class, the application lists “Carbonated
beverages, non-alcoholic.” We take judicial notice that “seltzer” or “seltzer water” is
defined as follows: “Seltzer is carbonated water with a lot of minerals in it that is
considered healthy to drink.”'> Because the wording “Carbonated beverages,
nonalcoholic” identified in Class 32 of the application encompasses seltzer water, the
goods in the ’796 Registration are legally identical to the goods in the Class 32 portion
of the application. See, e.g., In re Simulations Publ’ns, Inc., 521 F.2d 797, 798 (CCPA

1975) (“In our view, the term ‘magazine’ is broad enough to reasonably include

15 Collins Dictionary, https://www.collinsdictionary.com/dictionary/english/seltzer (checked
June 26, 2026). See, e.g., B.V.D. Licensing Corp. v. Body Action Design, Inc., 846 F.2d 727,
728 (Fed. Cir. 1988) (courts may take judicial notice of facts in dictionaries and
encyclopedias); In re MK Diamond Prods., Inc., No. 86813875, 2020 WL 4346886, at *8 n.37
(TTAB 2020) (Board may take notice of dictionary entries).

-11 -
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monthly magazines for which the ... registrant has a prima facie right of exclusive
use of 1its mark.”); In re Fat Boys Water Sports LLC, No. 86490930, 2016 WL 3915986,
at *10 (TTAB 2016) (“Inasmuch as Registrant’s goods are encompassed within the
scope of Applicant’s goods, the respective goods are legally identical in part.”).

This will count in favor of a conclusion of likely confusion as to the ’796

Registration.

The ’117 Registration for Q—’UL The ’117 Registration and the

application both list “fruit beverages” in Class 32. Thus, the goods in the application

and the 117 Registration are identical in part. This will also count in favor of a

conclusion of likely confusion as to the 117 Registration.

The ’384 Registration for R EAL . There are no goods in the application that

overlap with or are identical to those in the ’384 Registration. But, as explained above,

identity of goods is not required.

One way to show that consumers perceive products or services as related is to
show the existence of third-party, use-based registrations that include goods from
both the application and a cited registration. The more consumers are exposed to
companies selling good X and good Y under one mark, the more they tend to see those
goods as related, in the sense that they emanate from a single source. Such use-based
registrations tend to suggest such exposure. See, e.g., Made in Nature, LLC v.
Pharmavite LLC, No. 91223352, 2022 WL 2188890, at *24 (TTAB 2022); In re Country

Oven, Inc., No. 87354443, 2019 WL 6170483, at *5 (TTAB 2019); see also In re Halo

-12-
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Leather Ltd., 735 F. App’x 722, 727 (Fed. Cir. 2018). Here, the Examining Attorney
placed in the record over a dozen use-based third-party registrations covering the
goods of Applicant as well as those in the ’384 Registration.16 This evidence persuades
us that the foods listed in the application are closely related to the foods listed in the

’384 Registration. This will count in favor of a conclusion of likely confusion as to the

REAL

Registration lists no goods that overlap with or are identical to those in the

’384 Registration.

The ’325 Registration for . As with the 384 Registration, the ’325

application. But here, also, the Examining Attorney placed in the record over a dozen
use-based third-party registrations covering the goods of Applicant as well as those

in the 325 Registration.l” This evidence persuades us that the foods listed in the

16 FRIENDLY, No. 7109127 (Nut-based food bars and Pulse-based snack foods), Sept. 9,
2024, Nonfinal Office Action, at TSDR 59-60; TOSI & design, No. 6099792 (Nut-based food
bars and Seed-based snack foods), id. at 61-62; PHUN BAR, No. 7065709 (Nut-based food
bars and Seed-based snack foods), id. at 63-64; TOP FOX & design, No. 6119107 (nut-based
food bars and nut-based snack foods), id. at 65-66; CREATE 38 ATP, No. 5720341 (Nut-based
food bars and Nut-based snack foods), id. at 67-68; STEAM OPURGE, No.7049585 (Nut-
based food bars and Pulse-based snack foods), id. at 69-70; FIT MAMA FOODS & design
7298469 (Nut-based food bars; and Nut-based snack foods), id. at 71-72; THE CANDY BAR
REIMAGINED, No. 7014062 (Seed-based snack foods and Nut-based food bars), id. at 73-74;
LIFECRUNCH, No. 6430009 (Nut-based food bars and Nut-based snack foods), id. at 75;
MONTY’S, No. 6442605 (Nut-based snack foods and Nut-based food bars), id. at 76-77; LOVE
GOOD, No. 5957750 (Nut-based food bars and Nut-based snack foods), id. at 80-81; VGAN &
design, No. 7208375 (Nut-based snack foods and Seed-based snack foods); BETTERFOODS,
No. 5947236 (Nut-based food bars and Seed-based snack foods), id. at 84-85.

17 QUAKER & design, No. 5734344 (Cookies and Grain-based snack foods), Sept. 9, 2024,
Nonfinal Office Action, at TSDR 86-87; NATUR & design, No. 5462063 (Cookies and Grain-
based snack foods), id. at 88-89; AUNTEVA SIMPLY NUTRITIOUS ABSOLUTELY
DELICIOUS & design, No. 5492999 (Cookies and Grain-based snack foods), id. at 90-91;
BAODAM & design, No. 7182563 (cookies and Grain-based snack foods; SNACK ON DUDE,
No. 5737608 (cookies and Cereal-based snack food), id. at 94-95; BEE APY & design, No.
6038582 (cookies and Grain-based snack foods), id. at 96-97; OAT CLOUDS, No. 6750742

- 13-
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application are closely related to the foods listed in the ’325 Registration. This will
count in favor of a conclusion of likely confusion as to the ’325 Registration.

3. Comparison of the trade channels and classes of
customers

Two more relevant factors are the parties’ respective trade channels and classes
of customers. See du Pont, 476 F.2d at 1361 (listing as factors “[t]he similarity or
dissimilarity of established, likely-to-continue trade channels” and “buyers to whom
sales are made”). We found, supra, that the goods in the ’117 and 796 Registrations
are identical to those in the application. And neither the application nor those two
registrations contains any restrictions of the channels of trade or classes of customers.
In such a situation, there arises a presumption that the applicant’s and registrant’s
goods will travel in the same trade channels to the same classes of customers. See,
e.g., Viterra, 671 F.3d at 1362. Given that Applicant does not address this factor, let
alone provide evidence to counter the presumption, we find that the goods in the
application and in the ’117 and 796 Registrations are presumed to travel in identical
trade channels to identical classes of customers. As to these two Registrations, these

two factors will count in favor a conclusion that confusion is likely.18

(cookies and cereal-based snack foods), id. at 98-99; MEHAK, No. 6063420 (cookies and
Cereal-based snack foods), id. at 100-01; BRUJA, No. 6139124 (cookies and Grain-based
snack foods), id. at 102-03; PARENT’S CHOICE, No. 5421809 (cookies and Grain-based snack
foods), id. at 104-05; YOU'VE HIT THE SNACKPOT, No0.6585011 (cookies and Grain-based
snack foods), id. at 106-07; SHANDAR, No. 5777014 (cookies and Grain-based snack foods),
id. at 108-09; PURETTO, No. 5973734 (cookies and cereal-based snack foods), id. at 110-11;
NUTRI CHOICE & design, No. 5681259 (cookies and grain-based snack foods), id. at 112-13;
HANA DELITE, No. 7476242 (cookie and Cereal-based snack food), id. at 114-15.

18 As to the cited 325 and ’384 Registrations, we note that the application and these two
registrations contain no restrictions on the channels of trade or classes of purchasers. We
thus agree with the Examining Attorney that we may presume that the respective identified

- 14 -
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4. The effect, if any, of Applicant’s prior registrations

Applicant argues that the thirteenth du Pont factor (“[a]ny other established fact
probative of the effect of use,” 476 F.2d at 1361) supports registration.!® Applicant
points to the Board’s decision in In re Strategic Partners, Inc., No. 77903451, 2012
WL 1267930 (TTAB 2012). Applicant asserts that Strategic Partners stands for the
proposition that, where an applicant “already owned a substantially similar
registration” for a “mark[ | and goods ... substantially identical” to the mark and
goods in the current application, and the prior registration and a cited registration
have “coexisted for over five years,” that circumstance shows that confusion is
unlikely and “can rebut an examiner’s likelihood-of-confusion refusal.”20

As previously mentioned, in its application, Applicant claimed ownership of two

prior registrations:

e Reg. No. 5816380 for the mark
on July 30, 2019) for, inter alia:

(REAL disclaimed, issued

“Canned fruit pulp; coconut milk; coconut cream; processed chickpeas,
namely, boiled chickpeas; cooking oil; preserved peas, namely, dried peas;
dried beans; dried lentils; potato-based snack foods, namely, potato wafers”
in International Class 29;

goods are sold in all normal trade channels to all the normal classes of purchasers. See, e.g.,
In re Detroit Athletic Co., 903 F.3d 1297, 1308 (Fed. Cir. 2018). That these nonidentical
products are distributed in the “normal” way for each product, however, does not tell us
whether each product’s “normal” channels and customers overlap with the other’s. The
Examining Attorney points to no evidence of any such overlap. And we see no other evidence
of record bearing on this issue. We therefore count these factors as neutral as to the cited
’325 and ’384 Registrations.

19 See 10 TTABVUE 14-15.
20 See id.

- 15-
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“Rice-based snack foods; wheat flour; multigrain flour; millet flour;
chickpea flour; sorghum flour; potato wafers; rice wafers; ground spices;
whole spices; rice,” in International Class 30, and

“Fruit-flavored drinks; flavored water, namely, basil seed water; flavored
water, namely, rose water; flavored water, namely, kewra water,” in

International Class 32; and

e Reg. No. 6830046 for REAL (in standard characters, registered under § 2(f) on
Aug. 30, 2022) for:

“Canola oil for food; Cooking oil; Corn oil for food; Dried fruit mixes; Dried
fruit-based snacks; Dried beans; Dried Chinese cabbage; Dry or aromatized
fruit; Fruit preserves; Peas, preserved; Blended vegetable oils for food;
Canned cut fruit; Canned sliced fruit; Dried lentils; Fruit pulp; Processed
chickpeas; Processed peanuts; Processed chick peas” in International Class
29;
“Dried herbs; Flour; Rice; Rice cakes; Spices; Spices in the form of powders;
Baking spices; Edible spices; Natural spices; Organic spices; Processed
grains, namely, multigrain, milet, chickpea and sorghum for flour; Rice-
based snack food; Wheat flour,” in International Class 30; and

“Water beverages; Non-alcoholic water-based beverages also containing
basil seed, rose and kewra,” in International Class 32.

The Examining Attorney gives this argument short shrift. While that would be
expedient, we think more careful treatment is warranted. To explain why, we think
1t important to understand the role Strategic Partners plays as a factor that bears on
the likelihood of confusion. Otherwise, we have no basis to assess whether Strategic
Partners may or may not apply—and if it applies, to what degree—to the necessarily
different facts in the case before us.

First, Strategic Partners isn’t the only Board precedent potentially implicated by
Applicant’s argument. There are actually two lines of Board decisions under the

thirteenth du Pont factor that concern the effect of a circumstance where an applicant

- 16 -



Serial No. 98392788

refused under Section 2(d) owns one or more prior registrations said to be very similar
to the refused application, and those prior registrations “co-existed” for a significant
period of time with a cited registration. One line of decisions, the seminal of which is
Strategic Partners, concerns the situation where a cited registration co-exists for a
significant period of time with a registration owned by the applicant that the
applicant asserts is quite similar to its currently refused application. The other line
of decisions, the seminal of which is In re Allegiance Staffing, No. 85663950, 2015 WL
4658961 (TTAB 2015), concern the situation where, after an applicant obtained a
registration identical to its currently-refused application, that registration expired,?!
but while it existed a number of different USPTO examining attorneys allowed the
cited registration and a number of similar registrations to issue.

a. Legal standards for assessing the impact, if any, of
Applicant’s prior registrations

Before wading into the facts presented here, it is crucial to understand the bases
underlying Strategic Partners and Allegiance Staffing. Without that understanding,
we’ll still be able to identify facts that may differentiate this case from those two, but
we won’t know if they materially distinguish this case.

Strategic Partners is the earlier of the two decisions. In Strategic Partners, the

applicant’s mark was j for footwear and the cited registration was

21 An Allegiance Staffing-type case would not exist if the prior identical registration still
was registered, because an applicant can’t own two identical registrations at the same time.

- 17-



Serial No. 98392788

ANYWEAR

BY JOSIE NATORI

for clothing items. 2012 WL 1267930, at *1. In Strategic
Partners, the marks were found to be similar and the goods related. See id. at *2. We
observed that, based on those findings, “[w]e would conclude, under usual
circumstances, that confusion 1is likely to occur among consumers in the
marketplace.” Id. That is like the position we are in here.

But in Strategic Partners we then considered that the applicant owned an existing
registration for ANYWEARS (in standard characters) for footwear. Id. at *3. We
observed that the applicant’s existing registration was for a mark nearly identical to
the one in the application and that the goods were the same. Id. Finally, we observed
that the applicant’s registration and the registration now cited against the applicant
had been on the Register together for over 5 years, which meant that the applicant’s
prior registration was no longer “subject to attack by the owner of the cited
registration on a claim of priority and likelihood of confusion.” Id. We found that
“these facts tip the scale in favor of applicant and a finding of no likelihood of
confusion.” Id.

But how, exactly, did those facts “tip the scale”? To begin to answer, it’s helpful to
understand what Strategic Partners does not do: it does not create some
indeterminate form of estoppel against the USPTO where there was a period of co-
existence. In other words, it’s not about whether the USPTO is treating the current
registration in a manner allegedly inconsistent with its treatment of a prior, very

similar mark. That is because it is a bedrock principle that the USPTO is statutorily
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required to refuse registration of a mark anytime the evidence shows that the
statutory requirements for registration have not been satisfied. See, e.g., In re Cordua
Rests., Inc., 823 F.3d 594, 600 (Fed. Cir. 2016). And that requirement applies
irrespective of whether the agency has previously treated similarly situated marks in
an allegedly different manner. See, e.g., In re Shinnecock Smoke Shop, 571 F.3d 1171,
1174 (Fed. Cir. 2009).

Rather, the way a Strategic Partners co-existence circumstance bears on whether
consumer confusion is likely is that it can provide circumstantial evidence as to the
view of the owner of the cited registration on whether confusion is likely in the
marketplace. To understand how, it’s helpful to keep in mind another likelihood-of-
confusion factor: that, when a prior registrant expressly and in writing agrees that
registration of a later mark is unlikely to cause confusion (and the agreement
provides a factual basis for that conclusion), we generally give such an express
written agreement from the owner of a cited registration great weight—often
overriding weight—in determining whether confusion is likely. See, e.g., In re Four
Seasons Hotels Ltd., 987 F.2d 1565, 1568-69 (Fed. Cir. 1993); see also du Pont, 476
F.2d at 1363 (“when those most familiar with use in the marketplace and most
interested in precluding confusion enter agreements designed to avoid it, the scales
of evidence are clearly tilted”).

A Strategic Partners-type situation, too, can provide insight into the view of the
owner of the cited registration as to whether confusion is likely in the marketplace.

But it’s not direct evidence, like a consent agreement. Rather, it relies on inferences
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derived from a different circumstance—the owner’s inaction in the face of the
applicant’s prior, similar registration2?—as opposed to the owner’s act of entering into
an express agreement. When a Strategic Partners scenario is present, it may give rise
to an inference that the prior registrant does not believe that the applicant’s first
registration is likely to cause confusion; otherwise, it would have petitioned to cancel
1t on that basis. Depending on the similarities between the application and
registration before us as to marks and goods or services, that, in turn, may lead to
the same inference as to the application at issue.

How strong that inference is, and the weight we accord it in the weighing of the
likelihood-of-confusion factors, depends on the circumstances. The five-year period
after the applicant’s first registration is a significant circumstance because, once that
milestone is reached, the first registration is statutorily exempted from the possibility
of being cancelled for likelihood of confusion under Section 2(d). See 15 U.S.C. § 1064.
When the owner of the cited registration lets that deadline come and go, that has a

significance beyond the mere incremental passage of time.23

22 See 15 U.S.C. § 1072 (“Registration of a mark on the principal register provided by this
chapter ... shall be constructive notice of the registrant’s claim of ownership thereof.”). As a
result, third parties are charged with knowledge of the existence of Principal Register
registrations even if they are not actually aware of them.

23 But Strategic Partners does not expressly say that the expiration of the five-year
challenge period is a sine qua non. It does make sense, however, that, for periods less than
five years, the shorter the period, the weaker the inference: All other things being equal, a
registrant who believes that confusion is likely would be inclined to act more swiftly after a
conflicting registration issues than a registrant less concerned (or unconcerned) about it.
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The strength of the inference we might draw in a Strategic Partners scenario
depends on the circumstances. While there certainly are others, four circumstances
seem universally relevant:

e First, how close 1s the mark in applicant’s prior registration to the
applicant’s mark in the present application? The closer the two, the more
confident we can be in ascribing significance in the current case to the
registrant’s inaction against the applicant’s prior registration.

e Second, is the applicant’s current mark closer to the mark in the cited
registration than the mark in its prior registration? If closer, that seems to
warrant more caution about ascribing significance to inaction against the
applicant’s prior registration.

e Third, and similar to the first two considerations, how close are the
goods/services in the applicant’s prior registration to those in both the
present application? For example, are the goods/services in the applicant’s
current application moving closer to, or increasingly overlapping with, the
goods/services in the cited registration to any significant degree? And if
different, are they closer to, or further away from, the relevant goods or
services in the cited registration?

e Fourth, and as we alluded to above, how long did the applicant’s prior
registration and the cited registration co-exist on the Register?

In the second line of Board decisions, descending from the Board’s decision in
Allegiance Staffing, a different concept is in play. As the Board explained in that case,
that concept depends on the existence of a narrow set of circumstances:

[Ulnder the particular circumstances here, where: (i) the same
Applicant owned a prior registration for the identical mark
covering the same services; (i1) none of the five different
examining attorneys who examined the cited registrations
refused registration based on a likelihood of confusion with the
same mark for which registration is sought in the current
application; and (ii1) Applicant inadvertently allowed the prior
registration to lapse, and attempted to correct that lapse by filing
its new application within two weeks of its prior registration
expiring, we give the fact that no likelihood of confusion was
found in eight separate situations due weight in our analysis.
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2015 WL 4658961, at *3. Allegiance Staffing thus does not focus on the inaction of
the owner of a cited registration, but on something else.24

We now will address Applicant’s argument about the effect of its two previously
1ssued registrations. At the threshold, we note that the Examining Attorney ignores
the older registration, addressing only what she calls the “active prior registration”
(i.e., Applicant’s '046 Registration).2> But a Strategic Partners- or Allegiance Staffing-
type thirteenth-factor argument does not depend on the current validity or status of
the applicant’s prior-registered mark. Rather, it looks to see if we can infer something
from the period of co-existence when it did exist, either something about the then-
existing belief of the owner of the cited registration (Strategic Partners) or something
about the collective views of several other examining attorneys (Allegiance Staffing).
Neither inference depends on whether a prior, use-based registration happens later
to have been cancelled for failure to timely file a declaration of continued use—
especially where, as here, a petition to excuse the untimely filing and accept a late-
filed substitute specimen is pending. We therefore disagree with the notion (implicit
in the Examining Attorney’s argument) that Applicant’s untimely Section 8 filing

registration automatically excludes Applicant’s 380 Registration from potential

24 We caution, however, that even an Allegiance Staffing-type situation does not create a
form of agency estoppel. See Allegiance Staffing, 2015 WL 4658961, at *3 (“we do not hold
that this Board is bound by the decisions of the examining attorneys that there was no
likelihood of confusion between the cited ALLEGIS marks and Applicant’s prior
ALLEGIANCE STAFFING mark”).

25 See 12 TTABVUE 6. As noted earlier, Applicant filed a petition, still pending, to accept
its late-filed substitute specimen in connection with its Section 8 declaration of continued
use.

. 99.



Serial No. 98392788

application of Strategic Partners or Allegiance Staffing.?6 We therefore will assess the
effect, under the thirteenth du Pont factor, of both of Applicant’s prior registrations.

b. Strategic Partners and Applicant’s registrations

One of the key circumstances underlying Strategic Partners was that there were
no “meaningful” differences between the applicant’s prior registration and the mark
that was under consideration. 2012 WL 1267930, at *3. We therefore will begin by
comparing the marks of Applicant’s prior registrations with the mark in its current
application. We start with Applicant’s ’380 Registration, which is the older of its two
registrations, to each of the cited registrations.

Applicant’s ’380 Registration is for the mark REAL TASTE OF HOMELAND and

Faxo!

design: 7= 20 The word REAL is disclaimed. Applicant’s mark in its

current application is REAL in standard characters. Thus, there are significant
differences between the two marks. First, the only term in the applied-for mark is

disclaimed in the ’380 Registration, an admission that the term was not source-

26 We note that, in a recent precedential decision, the Board held that Strategic Partners did
not apply where a registration had issued under Section 44(e) (for which proof of use at the
time of issuance is not required) and then later was cancelled for lack of proof of use. See In
re TextNow Inc., No. 98231457, 2026 WL 1920576, at *6 (TTAB 2026). Thus, that decision
presented a unique situation where there was no evidence that the prior registered mark was
ever used in the marketplace, undercutting any inference about how the owner of the
cited registration felt about whether marketplace confusion is likely. Even if we were to
assume Applicant’s 380 Registration is a cancelled registration (which has not yet been
finally decided), it issued as a use-based registration under Section 1(a). That is a material
difference between this case and TextNow. The Examining Attorney does not argue that the
mark of the 380 Registration was never used. Thus, TextNow does not automatically render
the ’380 Registration irrelevant under Strategic Partners.
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1dentifying when the 380 Registration issued. This difference is highly significant
because “REAL” constitutes the entirety of the applied-for mark and is the dominant
portion of each of the marks in the cited registration. Second, the mark in the ’380
Registration has additional, nondisclaimed wording: TASTE OF HOMELAND.
Third, the mark has a prominent design element missing from the stahndard-
character application. These clearly are meaningful and, indeed, significant
differences. Collectively, they are more than sufficient to render the probative value
of Applicant’s 380 Registration de minimis under Strategic Partners.

We now turn to Applicant’s '046 Registration for REAL (standard characters) and
1ts current application. The current application is for REAL (standard characters), so
the marks are identical. The ’046 Registration and the current application both list
over a dozen foods and beverages in Classes 29, 30, and 32, but contain no items in
common except for: Class 32 “water beverages” (046 Registration), which is a broad
category that overlaps with the narrower “carbonated beverages” in the current

application; and Class 30 “Rice-based snack food.”

Applicant’s 046 Registration for REAL and Q’L’\L (117 Registration).

These two registrations appear to list what seem like legally identical goods (“water

beverages” and “coconut water,” respectively) and have co-existed for just shy of four
years. And given the standard-character nature of the ’046 Registration, the 046 and
117 Registrations are for what are essentially identical marks. But any inference
that the owner of the cited registration refrained from filing a cancellation proceeding

because it believed confusion unlikely as to the ’046 Registration is diluted by the
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existence of another possible motive for inaction: not wanting to be embroiled in
litigation where it could potentially face a counterclaim to cancel its own registration,
given that its registration recites a later date of first use (2016) than the ’046
Registration (2012), suggesting that the owner of the cited registration may be the
junior user.2” On balance, as to the 117 Registration, the thirteenth du Pont factor
under Strategic Partners will lend some support to a conclusion that confusion is
unlikely.

Applicant’s ’046 Registration for REAL and the 796 Registration for REAL. These

two registrations list legally-identical goods (“water beverages” and “seltzer water,”
respectively) and have co-existed for almost four years. The ’046 Registration and the
current application are for identical marks, and the mark of the 796 Registration is
1dentical as well. But, as with the ’117 Registration just discussed, a countervailing
consideration for the registrant here is Applicant’s earlier date of first use. On
balance, as to the 796 Registration, the thirteenth factor under Strategic Partners

will lend some support to a conclusion that confusion is unlikely.

Applicant’s 046 Registration for REAL and REAL (384 Registration).

These two registrations have co-existed for fewer than three years, significantly fewer

than five, as in Strategic Partners. The standard-character format of Applicant’s ’046

27 In a different context, our primary reviewing Court’s predecessor has noted the general
aversion of trademark owners to potentially disruptive litigation in discounting settlement
agreements or aggressive “policing” of a mark, by themselves, as evidence of a mark’s
strength. See, e.g., In re Wella Corp., 565 F.2d 143, 144 n.2 (CCPA 1977); Jenkins Bros. v.
Newman Hender & Co., 289 F.2d 675, 680 (CCPA 1961).
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Registration covers the typeface used in the 384 Registration for the R, the E, and
the L, but the mountain-design “A” 1s a difference. The marks are similar but not
identical. There’s nothing equivalent to the ’384 Registrations’ “nut-based food bars”
in the ’046 Registration, and Applicant directs us to no other evidence of relatedness.
And the ’046 Registration has an earlier date of first use. On balance, Applicant’s '046
Registration will count a bit in Applicant’s favor under Strategic Partners, but not as

much as in the cases of the ’117 and *796 Registrations.

EAL

These registrations have co-existed for fewer than three years, a relatively short

Applicant’s ’046 Registration for REAL and (325 Registration).

period. The standard-character format of Applicant’s 046 Registration covers the
typeface used in the 325 Registration, but the small, individual designs that adorn
each letter in the ’325 Registration are a difference. The marks are similar but not
1dentical. There’s nothing equivalent to the ’325 Registration’s “cookies” in the 046
Registration, and Applicant directs us to no other evidence of relatedness. And here,
too, the 046 Registration lists an earlier date of first use. On balance, Applicant’s ‘046
Registration will count a bit in Applicant’s favor under Strategic Partners, but not as
much as in the cases of the 117 and 796 Registrations.

c. Allegiance Staffing and Applicant’s registrations

Here, neither of Applicant’s registrations is identical to the current application as
to the marks and goods. Applicant’s 380 Registration—which we will consider to be

expired for the sake of an Allegiance Staffing-type argument—is for a mark that has
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several words (“TASTE OF HOMELAND”) and several design elements in addition
to the term REAL. And the goods are not identical, as they were in Allegiance
Staffing. We also have only four cited registrations that later issued, not eight, as in
Allegiance Staffing.

The mark in Applicant’s still-existing '046 Registration is identical, but the
1dentified goods are not. And only two of the cited registrations issued after the
issuance of the ’046 Registration.

We find that this case does not implicate circumstances like those in Allegiance
Staffing where more than a few USPTO examining attorneys have concluded that
confusion is unlikely in very similar circumstances.

5. Weighing the findings on the relevant factors together

Having made findings on each of the relevant likelihood-of-confusion factors, our
final step under the du Pont framework is to assess together the findings we have
made on the relevant factors to determine if, on balance, they indicate that confusion
1s likely as to the marks before us. See, e.g., Charger Ventures, 64 F.4th at 1384.

In assessing Section 2(d), the comparison of the marks and the relationship
between the respective goods (or services) are always important. See, e.g., Federated
Foods, 544 F.2d at 1103 (“The fundamental inquiry mandated by § 2(d) goes to the
cumulative effect of differences in the essential characteristics of the goods and
differences in the marks.”); In re Max Cap. Grp. Ltd., No. 77186166, 2010 WL 22358,
at *1 (TTAB 2010) (“In any likelihood of confusion analysis, two key considerations

are the similarities between the marks and the similarities between the goods and/or
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services.”) (citations omitted). Indeed, the Federal Circuit has noted that, together,
these two factors often can be “dispositive.” See, e.g., i.am.symbolic, 866 F.3d at 1322;
Herbko, 308 F.3d at 1164.

Weighing and balancing the factors as to each class in the application, see, e.g.,
Federated Foods, 544 F.2d at 1101-02; OSF Healthcare, 2023 WL 6140427, at *4, we
conclude as follows.

As to the goods in Class 29, we found that Applicant’s mark to be highly similar

to REAL in the 384 Registration. Where, as here, the marks are so similar, this
factor weighs heavily in favor of a conclusion that confusion is likely. See Naterra
Int’l, Inc. v. Bensalem, 92 F.4th 1113, 1119 (Fed. Cir. 2024) (similarity of BABY
MAGIC and BABIES MAGIC TEA “weigh[s] heavily” in favor of likelihood of
confusion). We also found the foods listed in the application to be closely related to
the foods listed in the ’384 Registration. These first two du Pont factors weigh heavily
in this case, as they do in most. While we found that the co-existence for a little under
four years of Applicant’s 046 Registration and the 384 Registration weighs
somewhat in Applicant’s favor under the thirteenth du Pont factor, that doesn’t come
anywhere near to counterbalancing the first two factors. The balance tips decidedly
in favor of a conclusion that confusion is likely as to the Class 29 goods.

Turning to Class 30, we found that Applicant’s mark is highly similar to
R‘Eﬁl in the ’325 Registration. We also found the foods listed in the application

are closely related to the “cookies” listed in the ’325 Registration. These first two du
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Pont factors weigh heavily in favor of a conclusion that confusion is likely. While we
found that the co-existence, for fewer than three years, of Applicant’s ’046
Registration and the '325 Registration weighs somewhat in Applicant’s favor under
the thirteenth du Pont factor, it isn’t nearly enough to counterbalance the first two
factors. The balance tips decidedly in favor of a conclusion that confusion is likely as
to the Class 30 goods.

Finally, as to the beverages listed under Class 32 in the application, we found

them to be identical to the those listed in the 117 Registration for Q’(AL and

legally identical to the “seltzer water” in the 796 Registration for REAL in standard
characters. As to the marks, the applied-for mark is identical or legally identical to
the marks in both of these cited registrations. These important factors thus weigh
even more heavily against Applicant than they do as to the refusals pertaining to
Classes 29 and 30. And because the goods are identical, we noted that there is a
presumption that the trade channels and classes of customers are identical and that
the presumption has not been rebutted—adding even more weight on the side of the
scales favoring a conclusion that confusion is likely. The only factor weighing in
Applicant’s favor as to these two cited registrations is the effect of Applicant’s prior
046 Registration under Strategic Partners, which we found lends some support to
Applicant’s position. However, with so much weight against Applicant’s position, the
balance is lopsided in favor of a conclusion that confusion is likely as to the Class 32

beverages in the application.

.29 .-



Serial No. 98392788

C. There is no need to assess the Section 2(e)(1) refusal

Having decided that the application was correctly refused under Section 2(d),
there is no need for us to address the alternative refusal under Section 2(e)(1). See,
e.g., In re Princeton Equity Grp. LLC, No. 97397212, 2025 WL 1638891, at *4 (TTAB
2025); In re Suuberg, No. 88234650, 2021 WL 5944419, at *5 (TTAB 2021); In re

Guaranteed Rate, Inc., No. 87054820, 2020 WL 4383820, at *12 (TTAB 2020).

Decision: We affirm the refusal as to all three classes under Section 2(d).
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