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Opinion by Casagrande, Administrative Trademark Judge:

Greg Gillespie (Applicant) seeks registration on the Principal Register of the mark
DRAGONSLAYER (in standard characters) for: “Role playing game equipment in the
nature of downloadable game book manuals,” in International Class 9, and “Role
playing game equipment in the nature of printed game book manuals,” in
International Class 16.1 The USPTO Trademark Examining Attorney assigned to the

file refused registration under Trademark Act Section 2(d), 15 U.S.C. § 1052(d), due

1 Application Serial No. 97840298 was filed on March 15, 2023, under Section 1(b) of the
Lanham Trademark Act, 15 U.S.C. § 1051(b), based on Applicant’s bona fide intent to use the
mark in commerce.
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to likelihood of confusion with the mark , which 1s registered
on the Principal Register for “Board games and equipment sold as a unit for playing
boardgames,” in International Class 28.2

After final refusal,? Applicant appealed.4 The appeal is fully briefed and ready for

decision. For the reasons explained below, we reverse the refusal.

EVIDENTIARY ISSUES

Before we get to the merits of the refusal, we address a few evidentiary matters.
In his appeal brief, Applicant included new evidence in the form of several
declarations and a list of third-party registrations. The Examining Attorney has
objected to it as having been filed contrary to Trademark Rule 2.141(d), 37 C.F.R.

§ 2.142(d).5 That rule provides that “[t]he record should be complete prior to the filing

2 Reg. No. 3108821 issued on Jun. 27, 2006, and has been renewed. “REV. 12:7-11” is
disclaimed. The registration does not claim color and describes the mark as follows: “The
mark consists of concentric circles containing the wording CONQUERORS OF DARKNESS
surrounding a sword design with the wording DRAGON SLAYERS REV. 12:7-11.

3 See Nov. 5, 2024, Final Office Action. Any citations to specific pages of prosecution filings
will be to .pdf-format versions of the documents as downloaded from the USPTO’s TSDR
electronic trademark docketing system.

4 See 1 TTABVUE. References to the briefs and appeal record cite to the Board’s TTABVUE
electronic docket system. The number preceding “T'TABVUE” represents the docket number
assigned to the cited filing in TTABVUE and any number immediately following “TTABVUE”
identifies the specifically-cited page(s), if any.

5  See 8 TTABVUE 2-3.



Serial No. 97840298

of an appeal. Evidence should not be filed with the Board after the filing of a notice
of appeal.” We sustain the Examining Attorney’s objection and will not consider this
late-filed evidence. The proper mechanism for requesting to place additional evidence
in the record after an appeal has been taken is to request suspension of the appeal
and a remand for further examination. Applicant did not make such a request. See,
e.g., In re Jimmy Moore LLC, No. 86353015, 2016 WL 6819242, at *3 (TTAB 2016)
(“nothing prevented Applicant from filing a request for remand in order to introduce
the evidence”).6

We further note that Applicant embedded in his appeal brief several hyperlinks
to Internet sites and includes a few excerpts from screenshots from what may or may
not be webpages associated with one or more of those linked websites. Even if the
links resolve to web pages that were properly downloaded and placed in the record
during prosecution, such links cannot serve as substitutes for the citation to the place
in the USPTO’s TSDR record where those downloaded pages appear. See, e.g., In re
Weiss, No. 88621608, 2024 WL 3617597, at *2 (TTAB 2024); In re Medline Indus.,
Inc., No. 87680078, 2020 WL 1485709, at *2-3 (TTAB 2020). The Internet content to
which links resolve can change without notice, so we can never be sure that the pages
to which the links resolve are in fact the same as the web pages that were there when
the link was first provided. The way to provide webpages as evidence is to take

screenshots of the pages, or download them, and submit copies of those materials. “To

6 We further note that, even when lists of registrations are submitted during prosecution,
such lists do not make the registrations of record. See, e.g., In re Compania de Licores
Internacionales S.A., No. 75010230, 2012 WL 1267898, at *2 (TTAB 2012).
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properly introduce Internet evidence into the record, an applicant must provide (1)
an image of the webpage, (2) the date the evidence was downloaded or accessed, and
(3) the complete URL of the webpage.” In re Adco Indus.-Techs., L.P., No. 87545258,
2020 WL 730361, at *3 (TTAB 2020) (citation omitted). Once such materials are
properly made of record, citing such pages in appeal submissions requires an
applicant (or an examining attorney) only to cite to the filing and page numbers in
the prosecution record where the downloaded pages appear.

Finally, we note that the Examining Attorney’s brief appended fourteen (14) pages
of a document that appears to be a downloaded version of webpages appearing at a
website listing upcoming music and culture festivals and concerts in California
(www.goldenvoice.com/festivals/). The Examining Attorney’s brief does not mention
these attached webpages, and we fail to see how they relate in any way to this appeal.
If they were intended to bolster the refusal, we would reject the pages as untimely
filed. But we think it more likely that the attachment of these pages was an

inadvertent error, so we will ignore them.

ANALYSIS

Section 2(d) of the Trademark Act prohibits registration of a mark that “so
resembles a mark registered in the Patent and Trademark Office ... as to be likely,
when used on or in connection with the goods of the applicant, to cause confusion, or
to cause mistake, or to deceive.” 15 U.S.C. § 1052(d). We determine whether confusion
is likely by analyzing all probative facts in evidence relevant to the likelihood-of-

confusion factors set forth in In re E.I. du Pont de Nemours & Co., 476 F.2d 1357,
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1361 (CCPA 1973). See, e.g., In re Charger Ventures LLC, 64 F.4th 1375, 1379 (Fed.
Cir. 2023). Though du Pont lists thirteen numbered factors (some with subparts), we
generally address only those that are relevant and material to the case before us, see,
e.g., Shen Mfg. Co. v. Ritz Hotel, Ltd., 393 F.3d 1238, 1241 (Fed. Cir. 2004); Octocom
Sys., Inc. v. Hou. Comput. Servs., Inc., 918 F.2d 937, 943 (Fed. Cir. 1990)—typically
the factors that the parties address and on which there is relevant evidence in the
record. See, e.g., Sunkist Growers, Inc. v. Intrastate Distribs., Inc., 144 F.4th 1376,
1379 (Fed. Cir. 2025); In re Dixie Rests., Inc., 105 F.3d 1405, 1407 (Fed. Cir. 1997).
We then weigh together our findings on these factors to determine if, on balance, they
indicate that confusion is likely. See, e.g., Charger Ventures, 64 F.4th at 1381; In re
Majestic Distilling Co., 315 F.3d 1311, 1319 (Fed. Cir. 2003).

A. Comparison of the goods

We will start by assessing “[t]he similarity or dissimilarity and nature of the goods
or services as described in an application or registration.” du Pont, 476 F.2d at 1361.
This, along with the comparison of the marks, is generally a key consideration.
Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 1103 (CCPA 1976).
(“The fundamental inquiry mandated by § 2(d) goes to the cumulative effect of
differences in the essential characteristics of the goods and differences in the
marks.”). We compare the goods as they are set forth in the application and
registration. See, e.g., In re Detroit Athl. Co., 903 F.3d 1297, 1307 (Fed. Cir. 2018); In
re i.am.symbolic, llc, 866 F.3d 1315, 1325 (Fed. Cir. 2017). “The relevant inquiry

considers if the respective products are related in some manner and/or if the
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circumstances surrounding their marketing are such that they could give rise to the
mistaken belief that they emanate from the same source.” Tiger Lily Ventures Ltd. v.
Barclays Cap. Inc., 35 F.4th 1352, 1363 (Fed. Cir. 2022) (cleaned up; citation omitted).
“It 1s ... not necessary that the goods of the parties be identical in order to sustain a
finding of likelihood of confusion,” In re Rsch. & Trading Corp., 793 F.2d 1276, 1278
(Fed. Cir. 1986)) (citations omitted), because even if not identical, “the consuming
public may perceive them as related enough to cause confusion about the source or
origin of the goods and services.” Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d
1261, 1267 (Fed. Cir. 2002) (citation omitted).

The Examining Attorney argues that the evidence shows that the goods are closely
related.” Applicant’s goods are role-playing game equipment in the nature of game
book manuals (both print (Cl. 16) and downloadable (Cl. 9)). The goods in the cited
registration are board games and equipment sold as a unit. In the application, the
identified “role playing games” subject to the manuals contain no restriction on the
form of the role-playing game, and the evidence shows that there are role-playing

games in the form of board games.8 Indeed, one of the articles cited by the Examining

7 See 8 TTABVUE 8-12.

8  See, e.g., Article: “9 Best Role-Playing Board Games [2024 Update],” Dec. 12, 2023,
Nonfinal Office Action, at TSDR 8-32; Article: “13 Best RPG Board Games for an Immersive
Gaming Experience in 2023,” id. at TSDR 38; a listing on the website “boardgamegeek.com”
for a game called “Mage Knight,” described as a “board game” that “combin[es] elements of
RPGs, deck-building, and board games,” November 5, 2024, Final Office Action, at TSDR 16-
17; another listing on the same website for a board game classified under, inter alia, “Role
Playing” called “Cthulhu: Death May Die,” id. at 23-24; an Amazon.com listing for an “RPG
Board Game called “Dungeon Doors,” followed by several additional role-playing board games
available for purchase, id. at 35-43.
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Attorney states “there are tons of games with a roleplaying theme that you can find
online and in stores.”

Further, the cited registration includes “equipment” for board games, and the
application also features “equipment” for role playing games in the form of manuals.
The evidence shows that board games include instructional manuals,19 so manuals
are considered equipment for both role playing games and board games. Further, the
website of “Board Game Barrister” features role-playing games and also has links to
several role-playing game handbooks, manual and guides available for purchase.!

Applicant argues that board games typically are different from role-playing
games, giving a detailed explanation of how role-playing games are played and
juxtaposing various aspects of role-playing games with the absence of such aspects in
typical board games (giving chess, checkers, or backgammon as examples).!? First,
we see no evidence properly of record supporting the detailed distinctions Applicant
seeks to draw.13 Applicant’s attempts to explain and differentiate role-playing games
thus amounts only to attorney argument, which is not evidence. See, e.g., In re Riggs,
131 F.4th 1377, 1386 (Fed. Cir. 2025); Cai v. Diamond Hong, Inc., 901 F.3d 1367,

1371 (Fed. Cir. 2018). Second, the explanation fails to grapple with the fact that the

9 Article: “9 Best Role-Playing Board Games [2024 Update],” Dec. 12, 2023, Nonfinal Office
Action, at TSDR 10.

10 See, e.g., Nov. 5, 2024, Final Office Action, at TSDR 20 (containing link to “Rules PDF”
for “Mage Knight” role-playing board game).

11 See id. at TSDR 30-32.
12 6 TTABVUE 5-8.

13 We have excluded, supra, the four affidavits that Applicant improperly and untimely
appended to his appeal brief.
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evidence in the record reflects that some role-playing games are in the form of board
games.

Applicant also purports to describe the description of a game featured on the
website of the owner of the cited registration.4# Applicant refers to the website
through which its game is currently sold and to other role-playing games that
Applicant argues are similar in theme to its role-playing game, all in order to
differentiate the goods as identified in the application.!® Applicant explains how the
game Applicant currently promotes (like the other, similar role-playing games) is
different from the game the owner of the cited registration currently promotes, which
is Christian- and Biblical-themed. But we must evaluate this case on the basis of the
goods as specified in the application and registration, irrespective of the present
business practices of the applicant or the owner of the cited registration. See, e.g.,
Bose Corp. v. QSC Audio Prods., Inc., 293 F.3d 1367, 1377 (Fed. Cir. 2002)
(“Registrability must be determined ‘on the basis of the identification of goods set
forth in the application regardless of what the record may reveal as to the particular
nature of an applicant’s goods, the particular channels of trade or the class of
purchasers to which the sales of the goods are directed.”) (citing Octocom Sys., 918
F.2d at 942). And neither the application nor the registration contain the restrictions
Applicant urges.

Applicant ends with the statement:

14 6 TTABVUE 9, 13.
15 Id. at 12-13.
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No reasonable consumer looking for a fantasy roleplaying game
would accidentally purchase DRAGON SLAYERS
CONQUERORS OF DARKNESS REV.12:7-11. Conversely, no
reasonable consumer looking for a Christian board game would
accidentally purchase Dragonslayer.16
Apart from the dependency of this argument on restrictions not reflected in the
application (“fantasy” game) or registration (“Christian” game), this assertion
1mplicitly answers the wrong question. The question posed by this Section 2(d) refusal
1sn’t whether consumers will confuse the products, but rather whether consumers are
likely to think the goods, as identified in the application and registration, come from
the same source in view of the respective marks. See, e.g., Hydra Mac, Inc. v. Mack
Trucks, Inc., 507 F.2d 1399, 1400 (CCPA 1975) (“[T]he confusion found to be likely is
not as to the products but as to their source. Here the goods of the parties are such as
might reasonably be expected to emanate from the same source.”) (citation omitted);
Nat’l Mineral Co. v. Norwich Pharmacal Co., 183 F.2d 119, 120 (CCPA 1950) (“The
question is not one of confusion between the goods as such but ... the likelihood of
confusion as to the source of the involved products of the parties.”) (citation omitted).
In sum, the Examining Attorney placed in the record evidence that shows that the
goods are closely related. Applicant’s arguments to the contrary lack evidentiary

support and are otherwise without merit. We therefore find that the goods are closely

related. This factor will weigh in favor of refusal in the final weighing.

16 JId. at 13.
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B. Comparison of the channels of trade and the classes of
relevant customers and consideration of consumer
sophistication

We next consider “[t]he similarity or dissimilarity of established, likely-to-
continue trade channels” as well as “[t]he conditions under which and buyers to whom
sales are made, 1.e., impulse’ vs. careful, sophisticated purchasing.” du Pont, 476 F.2d
at 1361. As with the comparison of the goods, we base our comparison of the trade
channels and customers on what is set forth in the involved application and cited
registration. See, e.g., i.am.symbolic, 866 F.3d at 1325. When, as in this case, the
application’s and registration’s specifications of goods do not limit how the goods are
sold or to whom, we presume that they are sold “in all normal trade channels to all
the normal classes of purchasers.” Detroit Athl., 903 F.3d at 1308 (citation omitted).
That these nonidentical products are distributed in the “normal” way for each
product, however, does not itself tell us whether one product’s “normal” channels and
customers overlap with the other’s, but evidence we discussed above shows that the
websites “Noble Knight Games” and “Board Game Barrister” both sell role-playing
games, board games, and game manuals.1?

Applicant concedes “there is some overlap between consumers of role playing
games and consumers of board games.”!8 Applicant’s arguments to the contrary

depend on the excluded declarations.l'® Even if we hadn’t excluded the late-filed

17 See Dec. 12, 2023, Nonfinal Office Action, at TSDR 34-35 (Noble Knight Games); Nov. 5,
2024, Final Office Action, at TSDR 30-32 (Board Game Barrister).

18 6 TTABVUE 9.
19 See id. at 15.

- 10 -
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declarations, the arguments further depend on limitations not found in the
application and registration. For example, Applicant would have us limit its goods to
“specialty role playing game retailers, digital distribution platforms (e.g.,
DriveThruRPG), and hobby-focused conventions” and the goods in the cited
registration to “mainstream retailers, religious stores, and general e-commerce
platforms.”20 Because neither the application nor the registration contain any such
limitations, we cannot base our decision on these alleged limitations.

In short, while the record doesn’t contain much evidence of trade channels and
classes of customers for the goods in the application and cited registration, what
evidence there is suggests that the trade channels and classes of customers overlap.
In the final weighing, these two factors will weigh in favor of refusal.

As to consumer sophistication, Applicant also asserts that its customers “are
typically dedicated hobbyists and are well-informed, and familiar with the
distinctions between product categories,” and urges that consumer sophistication
weighs against a likelihood of confusion.?! This argument, too, depends on the
excluded declarations. It therefore is mere attorney argument that provides us no
evidentiary basis for the assertion. If anything, the limited evidence before us
suggests that role-playing games include those that families with children can play.22

We find consumer sophistication neutral.

20 See id.
21 See id.

22 See, e.g., Dec. 12, 2023, Nonfinal Office Action, at TSDR 30 (describing a game “you can
play with your kids or nieces or nephews”); id. at 37 (stating that a game is “For Ages 14 and

- 11 -
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C. Applicant’s arguments about other registrations

Applicant urges us to consider that there are other registrations containing the
term “dragons.”?3 Where the record reflects a substantial number of third-party
registrations for marks similar to a cited registration for the same or similar goods or
services, that can show that the mark in a cited registration (or a part of it) is
conceptually weak. See, e.g., Spireon, Inc. v. Flex Ltd., 71 F.4th 1355, 1363 (Fed. Cir.
2023); Institut Nat’l des Appellations d’Origine v. Vintners Int’l Co., 958 F.2d 1574,
1582 (Fed. Cir. 1992). Applicant lists two marks with the word “DRAGONS” in them
that he says the USPTO allowed, and urges that we should similarly allow his
DRAGONSLAYER mark to register.24 Neither of these marks is as close to the cited
mark as Applicant’s mark. See, e.g., Palisades Pageants, Inc. v. Miss Am. Pageant,
442 F.2d 1385, 1388 (CCPA 1971) (“While we agree with the appellant that this does,
indeed, seem to be a crowded field, we are of the opinion that appellant’s mark is
closer to appellee’s than even the closest of the third-party registrations ....”);
Sabhnani v. Mirage Brands, LLC, No. 92068086, 2021 WL 6072822, at *13 (TTAB
2021) (third-party registration evidence discounted where they contained “additional

elements that cause many of them to be less similar to Petitioner’s mark than

up”); Nov. 5, 2024, Final Office Action, at TSDR 9 (“Age 14+”); id. at 16 (same); id. at 23
(same); id. at 35 (same).

23 See 6 TTABVUE 16-18.

24 See id. at 17. Applicant also lists five alleged registrations with the word DUNGEON or

DUNGEONS in the marks, but neither mark here contains the word DUNGEON. We
therefore fail to understand how these alleged registrations are pertinent.

-12-
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Respondent’s marks are”). In any event, the existence of three registrations falls well
short of making a dent as to this factor. See, e.g., i.am.symbolic, 866 F.3d at 1329.

Further, the record contains no evidence of these registrations; Applicant made
this list (and argument) for the first time in his appeal brief.25 This therefore reflects
mere attorney argument, which is not evidence at all. Third, even if Applicant had
properly submitted status and title copies of these registrations during prosecution,
the fact that the USPTO may previously have allowed a couple of registrations that
Applicant deems to have characteristics similar to his own application does not mean
that the USPTO has to ignore the evidence properly of record in this case and give
Applicant’s application a pass. See, e.g., In re Cordua Rests., Inc., 823 F.3d 594, 600
(Fed. Cir. 2016); In re Shinnecock Smoke Shop, 571 F.3d 1171, 1174 (Fed. Cir. 2009).

Since this argument is not based on any evidence that was properly made of
record, we reject it. This factor is neutral.

D. Comparison of the marks

We finally come to “[t]he similarity or dissimilarity of the marks in their entireties
as to appearance, sound, connotation and commercial impression.” du Pont, 476 F.2d
at 1361. This is always an important inquiry. See, e.g., Herbko Int’l, Inc. v. Kappa
Books, Inc., 308 F.3d 1156, 1165 (Fed. Cir. 2002); Federated Foods, 544 F.2d at 1103.
“Similarity is not a binary factor but is a matter of degree.” In re St. Helena Hosp.,

774 F.3d 747, 752 (Fed. Cir. 2014) (citation omitted). “The proper test is ... whether

25 And as we noted earlier, see supra fn. 6, lists of third-party registrations are insufficient
to make the registrations of record.

- 13-
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the marks are sufficiently similar in terms of their commercial impression such that
persons who encounter the marks would be likely to assume a connection between
the parties.” i.am.symbolic, 866 F.3d at 1323 (citation omitted); see also Phillips
Petroleum Co. v. Knox Indus. Corp., 277 F.2d 945, 947 (CCPA 1960) (“This issue is
whether the marks are confusingly similar, not whether they are identical.”) (citation
omitted).

In assessing the marks, we compare their “appearance, sound, connotation and
commercial impression.” Juice Generation, Inc. v. GS Enters. LLC, 794 F.3d 1334,
1340 (Fed. Cir. 2015) (citation omitted); accord i.am.symbolic, 866 F.3d at 1324. This
factor supports the refusal “if the similarity in either form, spelling or sound alone is
likely to cause confusion.” Krim-Ko Corp. v. Coca-Cola Bottling Co., 390 F.2d 728, 732
(CCPA 1968) (citation omitted); see also Hancock v. Am. Steel & Wire Co., 203 F.2d
737, 740 (CCPA 1953) (“it 1s proper to consider [the marks’] appearance, sound and
meaning ... but a combination of all three factors need not necessarily exist”) (cleaned
up; citations omitted).

The Examining Attorney argues that the marks are confusingly similar, pointing
out that Applicant’s mark is DRAGONSLAYER and that one of the terms in the cited
registration is “DRAGON SLAYERS.”26 The Examining Attorney asserts that the fact
that this term in the cited registration is two words, not one, and is plural, isn’t

significant.2’” Although the Examining Attorney acknowledges that “the cited mark

26 See 8 TTABVUE 5.
27 See id. at 5-6.

- 14 -
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includes additional wording,” she cites the commonly-noted observation that
consumers tend to notice and retain the first terms in marks and that “DRAGON
SLAYERS” are the first terms in the cited registration.2® She argues that the term
“DRAGON SLAYERS” is “more likely to be perceived as the more dominant portion
of the [cited registered | mark”2 and that consumers will see Applicant’s mark “as a
shortened form of the registrant’s mark.”30 The Examining Attorney concludes by
acknowledging that “the marks may differ in overall appearance,” but insisting that
“the shared term creates the same overall commercial impression.3!

Applicant emphasizes that the mark in the cited registration is quite different in
commercial impression because it’s a multi-word mark with design elements and that
together the words and design “invokes overt religious imagery.”32

We agree with the Examining Attorney that the marks share a nearly identical
term: DRAGONSLAYER and DRAGON SLAYERS. But we note that the term
DRAGONSLAYER 1is singular, and appears to connote one person’s name or
nickname, whereas the term DRAGON SLAYERS appears not to connote a name of
a person, but rather a description of a group (a connotation reinforced by the phrase
“CONQUERORS OF DARKNESS”). We also agree with Applicant that there are

other significant differences in the marks. Even setting aside for now the design

26 8 TTABVUE 6.
2 Id. at 7.

30 Id. at 6.

31 Id. at 8.

32 6 TTABVUE 4-5.

- 15-
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elements in the cited registration and focusing solely on the literal terms of the mark,
“DRAGON SLAYERS CONQUERORS OF DARKNESS REV.12:7-11” is visually
much longer. Phonetically, the registered mark sounds quite different as well.
Meaning-wise, it contains ideas besides the common term “DRAGON SLAYERS”: the
phrase “CONQUERORS OF DARKNESS,” which is a different idea; and “REV.12:7-
11,” which 1s a reference to a passage in the Bible.33

On top of those differences, there are also design elements in the registered mark:

There 1s a dark circular border containing the phrase “CONQUERORS OF
DARKNESS.” While in a smaller-sized and different typeface than “DRAGON
SLATERS,” the term “CONQUERORS OF DARKNESS” is not so small as to not have
a significant degree of prominence in the mark. Within the outer circular border is a
metallic-looking circular disc-like element, on which the terms “DRAGON SLAYERS”
and “REV.12:7-11” appear, with “REV.12:7-11” depicted in a noticeably smaller, but
not insignificant-sized, typeface. The registered mark also prominently features a
glinting sword design, positioned underneath the term “DRAGON SLAYERS,” such

that the letters of that term partially obscure some of the sword. But the sword is

33 The Examining Attorney agrees with Applicant that “REV.12:7-11” refers to the Bible.
See 8 TTABVUE 7.

- 16 -
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clearly visible and is large, with the end of its handle and its tip extending slightly
beyond the outer circumference of the circular border.

Overall, we cannot agree with the Examining Attorney that the term “DRAGON
SLAYERS” is “more likely to be perceived as the more dominant portion of the [cited
registered] mark.” The term “CONQUERORS OF DARKNESS” is nearly as
prominent, and the design elements are quite memorable as well. We’re not even sure
that we can agree that, in the mark as depicted in its design form, the term “DRAGON
SLAYERS” would be seen as the first term in the mark. Read starting from either the
left or the top, the first literal term is CONQUERORS, which is then seen as part of
the phrase “CONQUERORS OF DARKNESS.”

There’s no legal rule that says that any mark, let alone a multi-component mark
comprising multiple phrases together with design elements, has to have a “dominant
portion.” Perhaps in another design, with a different arrangement of the words and
a typeface with a significantly greater size or placement advantage over
“CONQUERORS OF DARKNESS,” the term “DRAGON SLAYERS” could indeed be
the “dominant element” in creating a commercial impression. But in the registration
before us, we simply cannot say that “DRAGON SLAYERS” is the dominant element.

Overall, we think the differences in the two marks—resulting from the complexity
of how the mark in the cited registration is depicted—far outweigh the similarity
resulting from the DRAGONSLAYER / DRAGON SLAYERS components. This
important factor will weigh against the refusal in the final weighing, which we

undertake next.

- 17-
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E. Weighing the findings on the relevant factors together

Having made findings on each of the relevant likelihood-of-confusion factors, our
final step i1s to weigh the findings we have made on the relevant factors together to
determine if, on balance, they indicate that confusion is likely. See, e.g., Charger
Ventures, 64 F.4th at 1384. Here, we have only one factor (differences in the marks)
weighing against likelihood of confusion and several factors weighing in favor of
likelihood of confusion: the close relation between the services and the overlap on
trade channels and classes of customers (two other factors are neutral). But this is
not simply a mechanical tally of the number of factors on either side. See, e.g.,
Citigroup Inc. v. Cap. City Bank Grp., Inc., 637 F.3d 1344, 1356 (Fed. Cir. 2011).
Rather, “the various evidentiary factors may play more or less weighty roles in any
particular determination.” In re Shell Oil Co., 992 F.2d 1204, 1206 (Fed. Cir. 1993)
(citation omitted). We believe that this case presents a situation where the differences
in the marks, taken in their entireties, outweigh the other factors. This is always an
important inquiry, as we mentioned above, see, e.g., Herbko Int’l, 308 F.3d at 1165;
Federated Foods, 544 F.2d at 1103, and sometimes it is decisive. Here, we conclude
that its weight on one pan of the balancing scale outweighs the collective weight of
the three factors on the other pan. See, e.g., Champagne Louis Roederer, S.A. v.
Delicato Vineyards, 148 F.3d 1373, 1375 (Fed. Cir. 1998) (differences between
CRISTAL CHAMPAGNE and CRYSTAL CREEK outweighed other factors); Kellogg

Co. v. Pack’em Enters. Inc., 951 F.2d 330, 333 (Fed. Cir. 1991) (differences between

- 18-
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and FROOT LOOPS outweighed other factors); Keebler Co. v. Murray
Bakery Prods., 866 F.2d 1386, 1387 (Fed. Cir. 1989) (affirming Board’s holding “that
the more important fact ... is the dissimilarity in commercial impression between the
marks ‘PECAN SANDIES’ and ‘PECAN SHORTEES” for cookies and that “these
marks, in their entireties” do not convey similar commercial impressions); Am. Grease
Stick Co. v. Chemplast, Inc., 341 F.2d 942, 944 (CCPA 1965) (“the dissimilarities of
the competing marks [FLUORO GLIDE vs. RU GLYDE and SIL-GLYDE] heavily
outweigh the similarities, especially in sound and appearance”).

While Applicant’s mark is nearly identical to the component term “DRAGON

SLAYERS,” the registered mark to which we’re comparing Applicant’s mark is not

just “DRAGON SLAYERS,” but a much busier mark:
simply cannot conclude, on the record before us, that Applicant’s mark “so resembles”

that registered mark “as to be likely ... to cause confusion, or to cause mistake, or to

deceive.” 15 U.S.C. § 1052(d) (emphasis added).

Decision: We reverse the refusal.
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