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Opinion by Goodman, Administrative Trademark Judge:

Yolee’s Meal Prep LL.C (“Applicant”) seeks registration on the Principal Register

0SS (£,0SS

of the mark for “Processed algae for human consumption in the

nature of dried edible sea moss from Caribbean islands; Algae food beverages,



namely, sea moss drinks; Processed algae for human consumption, namely, edible sea
moss gel” in International Class 29.!

The Trademark Examining Attorney has refused registration of Applicant’s mark
under Section 2(d) of the Trademark Act, 15 U.S.C. § 1052(d), on the ground that
Applicant’s mark is likely to cause confusion with the following mark:2 LADYBOSS

(in standard characters) for “Dietary supplements” in International Class 5.3

1 Application Serial No. 97106121 was filed on November 3, 2021, based upon Applicant’s
claim of first use anywhere and use in commerce since at least as early as July 24, 2021.
Section 1(a) of the Trademark Act, 15 U.S.C. § 1051(a).

MOSS is disclaimed. The description of the mark states: “The mark consists of the head and
partial shoulder of a smiling woman with black and brown hair, brown face outlined in black,
brown neck and shoulder, all with lighter and darker brown highlighting, black eyebrows,
black and white eyes, pinkish-brown lips outlined in brown, white teeth, green earrings
outlined and highlighted in black. The woman appears within a yellowish-green circle with
the top of her head appearing outside the circle. The stylized representation of a moss plant
in yellowish-green appears over the bottom portion of the circle, the word ‘LADY’ appears in
black outside the bottom left side of the circle, and the stylized wording ‘MOSS BOSS’ appears
below the moss plant with the letters ‘M’ and ‘B’ appearing in yellowish-green and the letters
‘OSS’ in ‘MOSS’ and ‘OSS’ in ‘BOSS’ appearing in black.” The application includes a color
statement: “The color brown, white, black, and green are claimed as a feature of the mark.”
The application also includes a living individual statement: “The name(s), portrait(s), and/or
signature(s) shown in the mark identifies Yolande Horne-Payne, whose consent(s) to register
1s made of record.”

Page references to the application record are to the downloaded PDF version of the USPTO’s
Trademark Status & Document Retrieval (TSDR) system. References to the briefs on appeal
are to the Board’s TTABVUE docket system. Applicant’s brief is at 10 TTABVUE and the
reply brief is at 13 TTABVUE. The Examining Attorney’s brief is at 12 TTABVUE.

As part of an internal Board pilot program, the citation form in this opinion is in a form
provided in the TRADEMARK TRIAL AND APPEAL BOARD OF MANUAL PROCEDURE (TBMP)
(TBMP) § 101.03(a) (2024). For decisions of the Board, this order employs citation to the Lexis
database. This decision also cites to the Federal Reporter.

2 The Examining Attorney also had cited two additional registrations under Section 2(d), but
withdrew the refusal as to these registrations in the January 17, 2024 Office Action.

3 Registration No. 5146838, Section 8 accepted and Section 15 acknowledged.
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When the refusal was made final, Applicant appealed and requested
reconsideration. The Examining Attorney then issued a non-final office action
requiring disclaimer of the word “MOSS,” later issuing a subsequent final office
action after Applicant’s response. The appeal resumed and Applicant sought a
remand to introduce newly discovered evidence, which the Board granted. The
Examining Attorney then issued a subsequent final action, and the appeal resumed.

We reverse the refusal to register.

I. Likelihood of Confusion

Section 2(d) of the Trademark Act prohibits registration of a mark that so
resembles a registered mark as to be likely, when used on or in connection with the
goods or services of the applicant, to cause confusion, or to cause mistake, or to
deceive. Trademark Act Section 2(d), 15 U.S.C. § 1052(d). Our determination of
likelihood of confusion under Section 2(d) is based on an analysis of all probative facts
in the record that are relevant to the likelihood of confusion factors set forth in In re
E.I. du Pont de Nemours & Co., 476 F.2d 1357, 1361 (CCPA 1973) (“DuPont”); see also
In re Majestic Distilling Co., 315 F.3d 1311, 1315 (Fed. Cir. 2003). We consider each
DuPont factor for which there is evidence and argument. See, e.g., In re Guild Mortg.
Co., 912 F.3d 1376, 1379 (Fed. Cir. 2019); In re Country QOuven, Inc., 2019 TTAB LEXIS
381, at *2 (TTAB 2019).

In every Section 2(d) case, two key factors are the similarity or dissimilarity of the
marks and the goods or services. See In re i.am.symbolic, llc, 866 F.3d 1315, 1322

(Fed. Cir. 2017) (quoting Herbko Int’l, Inc. v. Kappa Books, Inc., 308 F.3d 1156, 1165



(Fed. Cir. 2002)); Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,
1103 (CCPA 1976) (“The fundamental inquiry mandated by § 2(d) goes to the
cumulative effect of differences in the essential characteristics of the goods [and
services] and differences in the marks.”). These factors, and others, are discussed
below.4

A. Similarity or Dissimilarity of the Goods

We consider “[t]he similarity or dissimilarity and nature of the goods as described
in an application or registration.” DuPont, 476 F.2d at 1361. It is sufficient for a
finding of likelihood of confusion if relatedness is established for any item
encompassed by the identification of goods within a particular class in the application
or registration. See Tuxedo Monopoly, Inc. v. Gen. Mills Fun Grp., 648 F.2d 1335,
1336 (CCPA 1981).

The goods need not be identical or even competitive to find a likelihood of
confusion. On-line Careline Inc. v. Am. Online Inc., 229 F.3d 1080, 1086 (Fed. Cir.
2000); Recot, Inc. v. Becton, 214 F.3d 1322, 1329 (Fed. Cir. 2000). They need only be
“related in some manner and/or if the circumstances surrounding their marketing are

such that they could give rise to the mistaken belief that they emanate from the same

4 Applicant argues in its brief that the Examining Attorney is refusing registration based on
“mere possibility” of confusion rather than likelihood of confusion. 10 TTABVUE 24.
Applicant bases this position on language used by the Examining Attorney in the May 14,
2024 Office Action. Id. Applicant submits that “could” is not the standard as it indicates a
conditional possibility. Id. We disagree that the Examining Attorney used an incorrect
standard, as she mentions “likelihood of confusion” at least eight times in that office action.
In any event, we decide this case based on the evidence before us.



source.” Coach Servs. v. Triumph Learning LLC, 668 F.3d 1356, 1369 (Fed. Cir. 2012)
(quoting 7-Eleven Inc. v. Wechsler, 2007 TTAB LEXIS 58, at *28-29 (TTAB 2007)).

Evidence of relatedness might include news articles and/or evidence from
computer databases showing that the relevant goods are used together or used by the
same purchasers; advertisements showing that the relevant goods are advertised
together or sold by the same manufacturer or dealer; and/or copies of prior use-based
registrations of the same mark for both an applicant’s goods (or similar goods) and
the goods (or similar goods) listed in the cited registration. See In re Country QOuven,
Inc., 2019 TTAB LEXIS 381, at *5.

Applicant’s goods are “Processed algae for human consumption in the nature of
dried edible sea moss from Caribbean islands; Algae food beverages, namely, sea moss
drinks; Processed algae for human consumption, namely, edible sea moss gel.”
Registrant’s goods are “Dietary supplements.”

A dietary supplement is defined as “[a] product containing one or more vitamins,
herbs, enzymes, amino acids, or other ingredients, that is taken orally to supplement
one’s diet, as by providing a missing nutrient.”> A “dietary supplement may be found
in many forms such as pills, tablets, capsules, gummies, softgels, liquids, and

powders.”6

5 January 17, 2024 Office Action, p. 81, American Heritage Dictionary. See also April 16, 2024
Request for Reconsideration, p. 43, U.S. Food & Drug Administration website.

6 April 16, 2024 Request for Reconsideration, p. 43.



Sea Moss is defined as “any of various red algae (as Irish moss or dulse) with rose
to violet or purple gracefully elaborate fronds.”” Applicant identifies its sea moss
products as “algae” in the identification of goods.

Applicant argues that the goods in the application and registration are non-
competitive, serve different objectives, (such as weight loss or fat burning vs. e.g.,
immune system support or thyroid health) and have different essential
characteristics, different functions, and expected results.8 10 TTABVUE 18.

However, these arguments are not persuasive, because they focus on extrinsic
evidence of actual use. We must focus on the goods as they are identified in the
involved application and the cited registration. See In re i.am.symbolic, llc, 866 F.3d
at 1327; Hewlett-Packard Co. v. Packard Press Inc., 281 F.3d 1261, 1267 (Fed. Cir.
2002); Octocom Sys., Inc. v. Houston Comp. Servs. Inc., 918 F.2d 937, 942 (Fed. Cir.
1990). Thus, it is the identification of goods in the application and cited registration,
and not their actual use in commerce, that we use as our guide in considering the
relatedness of the goods. See In re Detroit Ath. Co., 903 F.3d 1297, 1307 (Fed. Cir.
2018) (“The relevant inquiry in an ex parte proceeding focuses on the goods and
services described in the application and registration, and not on real-world

conditions.”); Stone Lion Cap. Partners, L.P. v. Lion Cap. LLP, 746 F.3d 1317, 1323

7May 14, 2024 Office Action, p. 19, Merriam-Webster Dictionary. See also January 17, 2024
Office Action, p. 74; May 14, 2024 Office Action, p. 15; August 13, 2024 Response to Office
Action, p. 37; January 17, 2024 Office Action, p. 73.

8 Referencing April 16, 2024 Request for Reconsideration, p. 21.



(Fed. Cir. 2014). (“It was proper, however, for the Board to focus on the application
and registrations rather than on real-world conditions ....”).

The cited registration’s “Dietary supplements” are broadly identified, have no
restrictions or limitations in the identification, and thus cover supplements of any
type for any use or purpose. See In re Hughes Furniture Indus., 2015 TTAB LEXIS
65, at *10 (TTAB 2015) (“Applicant’s broadly worded identification of ‘furniture’
necessarily encompasses Registrant’s narrowly identified ‘residential and commercial
furniture.” Furthermore, because neither Applicant nor Registrant has limited its
products to any particular style, type of consumer, or price point, we must assume
that both identifications include ‘residential and commercial furniture’ of all types,
styles, and price levels offered to the full range of usual consumers for such goods.”).
Therefore, Registrant’s dietary supplements may include any type of dietary
supplement, including sea moss dietary supplements, which would be covered by the
registration.

Evidence that “a single company sells the goods ... of both parties, if presented, is
relevant to a relatedness analysis.” Hewlett-Packard Co., 281 F.3d at 1267; see also
In re Embiid, 2021 TTAB LEXIS 168, at *39 (TTAB 2021) (website evidence of third-
parties offering goods of both applicant and registrant pertinent to relatedness of the
goods).

The Examining Attorney provided internet evidence showing companies that offer

Applicant’s and Registrant’s goods under the same mark:



TRUESEA MOSS offers dried sea moss, sea moss gummies (dietary supplement), and
sea moss capsules.?

EVERCRAFT ORGANICS offers raw sea moss, sea moss gel, and sea moss capsules
(dietary supplement).10

RED’S KITCHEN offers Irish moss and bladderwrack capsules (dietary supplement)
and dried sea moss and sea moss gel.l1

YEMAYA offers sea moss complex capsules (dietary supplement) and dried sea
moss.12

DHERBS offers dried sea moss and sea moss and burdock dietary aid iron formula
capsules (dietary supplement).13

NATURE OF LOVE offers sea moss capsules (dietary supplement), and dried raw sea
moss. 4

ATLANTIC GOLD offers dried sea moss and sea moss capsules with bladderwrack
and burdock (dietary supplement).15

SEA MOSS KULTURE offers dried sea moss and sea moss capsules (dietary
supplement), and among others, turmeric and black pepper capsules and spirulina
capsules (dietary supplements).16

EMINFUSEDSEAMOSS offers sea moss gummies (dietary supplement) and sea
moss lemonade.17

ALKALINE HERB SHOP offers sea moss gel and sea moss supplements (dietary
supplement).18

9 May 14, 2024 Office Action, pp. 145, 147 and 155.
10 Id. at pp. 50, 52, 56, and 62.

11 Id. at pp. 95, 96, 104 and 108.

12 January 17, 2024 Office Action, pp. 44 and 47.

13 Id. at pp. 50, 53, 58 and 61.

14 Jd. at pp. 66 and 73.

15 March 27, 2023 Office Action, p. 16.

16 Id. at pp. 54, 55, 62, 63, 64.

17 May 14, 2024 Office Action, pp. 26-27, 30.

18 March 27, 2023 Office Action, pp. 26, 28-30.



IT°S ELECTRIK offers dried sea moss and anti-viral and iron formula supplements
(dietary supplements).19

CARIBBEAN BUSH TEA offers sea moss and turmeric root powders in capsule form
(dietary supplement).20

EREWHON offers iron capsules (dietary supplement) and sea moss gel.2!

Applicant criticizes 14 of the 26 internet website examples provided by the
Examining Attorney as either not including the goods described in the application,
not identifying sea moss from the Caribbean, or offering retail store services.22 10
TTABVUE 20-21. Although the goods on some of the websites do not specifically
1dentify sea moss from the Caribbean, they are similar in type i.e., edible sea moss
products, and that is sufficient evidence for showing relatedness as to Applicant’s
goods. Ricardo Media Inc. v. Inventive Software, LLC, 2019 TTAB LEXIS 283, at *7
(TTAB 2019) (“it is settled that evidence of third-party use of the same mark for an
applicant’s identified goods and services (or similar goods or services) on the one
hand, and an opposer’s (or registrant’s) identified goods and services (or similar goods
and services) on the other, may establish a relationship between those goods and

services.”).

19 January 17, 2024 Office Action, pp. 9, 11, 12, 14.
20 November 27, 2024 Office Action, pp. 28 and 29.
21 May 14, 2024 Office Action, pp. 40, 46.

22 The Examining Attorney addresses this criticism as to two of the websites mentioned by
Applicant, indicating that as shown on the webpages, the labels on the pictures of the goods
indicate they are dietary supplements. 12 TTABVUE 18-19, notes 8 and 9. For some of the
websites, not listed here, it is not entirely clear as to the nature of the non-sea moss goods
and whether they are dietary supplements.



Applicant argues that “there i1s no ‘per se’ rule that all food products sold within
supermarkets and grocery stores are related merely by virtue of their being sold
through the same retail establishments” and that the internet evidence provided by
the Examining Attorney reflects a “wide-variety of products” “brought together for
the convenience of the consumer.” 10 TTABVUE 19.

However, the Examining Attorney’s evidence reflects the offering of goods under
the same mark, not just the offering of goods through the same establishment.
Contrary to Applicant’s assertion, the third-party website evidence provided by the
Examining Attorney does not reflect large supermarkets or retailers engaged in vast
and diverse business areas offering a wide range of products with no connection to
dietary supplements and edible sea moss and sea moss-based foods, beverage, and
gel. There is no indication that these sources are mass merchandisers, but rather, the
evidence reflects that these sources’ product lines are concentrated in supplements
and sea moss products. The evidence shows that these websites are specialty retailers
catering to those consumers pursuing a healthy lifestyle. See In re Ox Paperboard,
LLC, 2020 TTAB LEXIS 266, at *17 (TTAB 2020) (“[T]he fact that more targeted
sellers offer goods of both the Registrant and the Applicant tells us that the goods are
related.”). The fact that some of the websites offer a few additional types of goods
(such as spices or teas—but not a wide variety of goods) does not negate their

relevance to the question of relatedness.
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The Examining Attorney also provided third-party registration evidence. Third-
party registrations are relevant to our relatedness determination to the extent that
they suggest the listed goods are of a type that may emanate from a single source. In
re Albert Trostel & Sons Co., 1993 TTAB LEXIS 36, at *7 (TTAB 1993). The five
registrations are:

Reg. No. 3834205 identifying dietary supplements and dried edible algae; processed
algae for human consumption.23

Reg. No. 5439406 identifying dietary and nutritional supplements containing algae
and processed algae for human consumption.24

Reg. No. 4987499 identifying dietary supplements, processed sea moss.2?

Reg. No. 6748886 identifying processed sea moss in the form of capsules, gels,
powders, water and gummies, and raw sea moss.

Reg. No. 5801988 identifying nutritional supplement bars, shakes, and protein-based
drink mix.26

Applicant argues that “the Examining Attorney’s [website] evidence showing that
dietary supplements are sometimes offered in the same retail stores as dried edible
sea moss, sea moss drinks, or sea moss gel is de minimis considering how vast the

dietary supplement industry is.” 10 TTABVUE 20; 13 TTABVUE 8-9. Applicant

23 August 23, 2022 Office Action, p. 23.
24 Id. p. 217.
25 Id. p. 29.

26 Id. p. 31. Applicant argues that only three of the registrations support the Examining
Attorney’s position. 10 TTABVUE 20, note 9. Applicant submits that two registrations are
not relevant because one does not identify Applicant’s goods (Reg. No. 5801988) and the other
(Reg. No. 6748886) does not identify sea moss for human consumption. Id. We consider Reg.
No. 6748886 relevant because “raw sea moss” is broad enough to include sea moss for human
consumption. We give Reg. No. 5801988 no weight because it does not identify Applicant’s or
Registrant’s goods.

-11 -



submits that since there are at least 4000 brands selling dietary supplements, “even
if all of the Examining Attorney’s examples are considered, this evidence only
accounts for approximately 0.6% of the market for dietary supplements.” 10
TTABVUE 20-21; 13 TTABVUE 9. Applicant argues that “the small number of such
common use suggests that it is quite uncommon for dietary supplements and dried
edible sea moss from Caribbean islands, sea moss drinks, or sea moss gel to share the
same trademark.” 13 TTABVUE 9.

Applicant is arguing that the Examining Attorney’s evidence is not substantial.27
“In evaluating the Examining Attorney’s evidence we must be cognizant of the
USPTO’s limitations in amassing evidence and ‘we look only for substantial evidence,
or more than a scintilla of evidence, in support of the PTO’s prima facie case.” In re
Beck, 2015 TTAB LEXIS 68, at *23 (TTAB 2015). Substantial evidence is “such
relevant evidence as a reasonable mind would accept as adequate to support a
conclusion.” (citations omitted). Stone Lion Cap., 746 F.3d at 1321.

Considering the evidence as a whole, we find that the internet and third-party

registration evidence 1is “sufficient in both quality and quantity to provide a

27 Applicant relies on In re St. Helena Hosp., 774 F.3d 747 (Fed. Cir. 2014) and In re Coors
Brewing Co., 343 F.3d 1340 (Fed. Cir. 2003) to argue that the relatedness evidence provided
by the Examining Attorney is de minimis. As the Examining Attorney has argued (12
TTABVUE 15-16), to the extent Applicant relies on these cases for “something more,” this
standard does not apply when we compare goods with goods. In re Samsung Display Co., Ltd.,
2024 TTAB LEXIS 258, 2024 WL 3451873, at *16 (TTAB 2024). Moreover, to the extent that
Applicant relies on these cases to analogize that some statistical percentage or sheer number
must be shown by the Examining Attorney to establish relatedness, this is not required to
meet the substantial evidence standard.
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reasonable predicate supporting the Examining Attorney’s position on relatedness [of
the goods] and shift the burden to Applicant to rebut the evidence with competent
evidence of its own.” In re Country Oven, Inc., 2019 TTAB LEXIS 381, at *11.

We find the second DuPont factor weighs in favor of likelihood of confusion.

B. Trade Channels and Conditions of Sale

We consider “the similarity or dissimilarity of established, likely-to-continue trade
channels.” Dupont, 476 F.2d at 1361. We also consider the classes of consumers. Id.
With regard to the channels of trade and classes of consumers, we must make our
determinations under these factors based on the goods as they are identified in the
application and cited registration. Stone Lion Cap., 746 F.3d at 1323.

There are no restrictions as to trade channels in either Registrant’s or Applicant’s
1dentification, and therefore, the identified goods are deemed to travel in all normal
channels of trade for such goods and sold to all prospective purchasers for goods of
this type. Coach Servs. v. Triumph Learning LLC, 668 F.3d at 1370. See also In re
Davey Prods. Pty, 2009 TTAB LEXIS 524, at *17-18 (TTAB 2009) (“Because neither
applicant’s identification of goods nor registrant’s identification of goods includes any
restrictions or limitations as to trade channels, we presume that the respective goods
are or would be marketed in all normal trade channels for such goods.”).

The consumers of Applicant’s and Registrant’s goods are general consumers

interested in health and wellness.
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The Examining Attorney argues the trade channels of the parties’ goods overlap,
referencing the internet evidence of health product manufacturer and retailers
offering both types of goods. 12 TTABVUE 12-14, 16-17.

In view of this evidence, we find that the goods identified in the application and
the cited registration would be encountered by the same purchasers on these specialty
retailer and manufacturer websites offering dietary supplements and edible sea moss
products. See In re Davey Prods. Pty, 2009 TTAB LEXIS 524, at *18-19 (internet
evidence supported a finding that trade channels overlapped where goods were
offered for sale on the same webpage or the same website).

The overlap in trade channels and classes of consumers weighs in favor of
likelihood of confusion.

We also consider “[t]he conditions under which and buyers to whom sales are
made, 1.e. 1impulse’ vs. careful, sophisticated purchasing.” DuPont, 476 F.2d at 1361.
Purchaser sophistication or degree of care may tend to minimize likelihood of
confusion. Conversely, impulse purchases of inexpensive items may tend to have the
opposite effect. Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En
1772, 396 F.3d 1369, 1376 (Fed. Cir. 2005). We must make our determination based
on the least sophisticated consumer. Stone Lion Cap., 746 F.3d at 1325.

Neither Applicant nor Registrant’s goods are limited to any price point, which
means the identified goods may include those at both higher and lower cost. In re
FabFitFun, Inc., 2018 TTAB LEXIS 297, at *7-8 (TTAB 2018). As indicated, the goods

also are not restricted to any class of purchaser. The internet webpages provided by
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the Examining Attorney show pricing for raw sea moss, sea moss drinks and capsules
and other dietary supplements.28

Applicant argues that dietary supplements are not bought on impulse and that
consumers make careful decisions in selecting them and purchase them with a higher
degree of care because the products assist in bodily functions and weight loss.29 10
TTABVUE 23.

Applicant points out that the Food and Drug Administration (FDA) advises the
public to consult with doctors, pharmacists or other healthcare professionals before
purchasing or using a dietary supplement.30 10 TTABVUE 23. Applicant also points
out that supplements are subject to FDA labeling requirements. 10 TTABVUE 23.
The Examining Attorney discounts this FDA evidence, arguing there is insufficient
evidence as to degree of care and purchasing conditions. 12 TTABVUE 17-18.
Applicant responds that dietary supplements are similar to pharmaceuticals and that

the FDA regulation and labeling requirements indicate that the goods are subject to

28 Representative examples of pricing:

Sea moss gel: $14.99, $26.99, $50,00, $70.00, $88.00;

Dried sea moss: $7.99, $25.00 (4 oz), $34.95-$269.57, $36.50 (8 0z), $150 to $180 (21bs);
Sea moss gummies: $34.00, $40.00;

Sea moss capsules: $18.00, $26.99, $39.99;

Sea moss drinks: $10.00, $20.00;

Supplements other than sea moss: $12.95, $25.99, $34.95, $62.94, $68.95.

See November 27, 2024 Office Action pp. 28-59; May 14, 2024 Office Action pp. 46-157.
29 Referencing April 16, 2024 Request for Reconsideration, pp. 21, 24-25.

30 Referencing April 16, 2024 Request for Reconsideration, p. 39.
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careful purchase, evidencing a higher degree of care required by the consumer.3! 13
TTABVUE 10.

We find that purchases of nutritional supplements would be subject to a more
careful purchasing decision. See e.g., Miles Labs., Inc. v. Naturally Vitamin
Supplements, Inc., 1986 TTAB LEXIS 173, at *18-19 (TTAB 1986) (“purchasers of
vitamins are likely to exercise special care in making their product choice”).

The fourth DuPont factor weighs slightly against a likelihood of confusion.

C. Similarity or Dissimilarity of the Marks

Under the first DuPont factor, we consider the similarity or dissimilarity of the
marks in their entireties as to appearance, sound, connotation and commercial
impression. Palm Bay Imps., 396 F.3d at 1371. Similarity in any one of these elements
may be sufficient to find the marks confusingly similar. In re Davia, 2014 TTAB
LEXIS 214, at *4.

The test, under the first DuPont factor, is not whether the marks can be
distinguished when subjected to a side-by-side comparison, but rather whether the
marks are sufficiently similar in terms of their overall commercial impression that
confusion as to the source of the goods offered under the respective marks is likely to

result. Coach Servs., Inc. v. Triumph Learning LLC, 668 F.3d at 1368.

31 Referencing April 16, 2024 Request for Reconsideration, p. 40.
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The similarity or dissimilarity of the marks is determined based on the marks in
their entireties; the analysis cannot be predicated on dissecting the marks into their
various components. In re Nat’l Data Corp., 753 F.2d 1056, 1058 (Fed. Cir. 1985).

The focus is on the recollection of the average purchaser, who normally retains a
general, rather than specific, impression of trademarks. See Inter IKEA Sys. B.V. v.

Akea, LLC, 2014 TTAB LEXIS 166, at *17 (TTAB 2014).

Applicant’s mark is 0SS (4 0SS

. Registrant’s mark is LADYBOSS. In
comparing the marks, we note both similarities and dissimilarities.
Although the Examining Attorney focuses her analysis on the literal portion of the
word and design mark, and argues the mark is not unitary, she also states:
the design element does not create a commercial
impression separate from the wording, but rather

constitutes a pictorial representation of the wording ‘LADY

MOSS BOSS’ in the mark. Indeed, Applicant concedes as
much in its brief: ‘the woman referred to as LADY MOSS
BOSS is pictured in the mark.

12 TTABVUE 6-7.

Contrary to the Examining Attorney’s contention, Applicant’s word and design
mark is unitary. The design element is an integral part of the mark and the
information conveyed by the combination of the words and design as a whole. The

proximity of words LADY MOSS BOSS to the related design feature endows the mark

- 17-



as a whole with a single, integrated, and distinct commercial impression of a pictorial
representation of a woman whose name is LADY MOSS BOSS.

Comparing the marks in their entireties in terms of appearance, we find them
dissimilar. The very prominent lifelike design element of a woman positioned at the
top of Applicant’s mark first draws the eye and then follows with the wording, naming
the lady in the design, creating a visual impression that is quite different from the
appearance of the standard character LADYBOSS mark.32 The marks are further
dissimilar in appearance in that the word MOSS is absent from Registrant’s mark
and is positioned between LADY and BOSS in Applicant’s mark.

In terms of sound, the marks have some similarities due to the shared terms,
LADY and BOSS but also have dissimilarities, particularly because of the intervening
term MOSS placed between LADY and BOSS in Applicant’s mark. Moreover, the
rhyming nature of MOSS BOSS in Applicant’s mark creates additional meaningful
dissimilarities in sound and cadence, distinguishing the mark to some extent from
the similarities of the shared terms.

In terms of connotation, we find that Applicant’s mark, when viewed in its
entirety, connotes a particular and specific person, named LADY MOSS BOSS. This
connotation of the mark as identifying a particular person is reinforced by the large
lifelike design element of the mark, which depicts what is most likely going to be seen

as the specific person named LADY MOSS BOSS. This specific connotation of

32 Applicant provided evidence that “[w]hen we see brand logos with pictures of people our
minds naturally go to the face’s first, then the rest of the logo.” April 16, 2024 Response to
Office Action p. 51.
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Applicant’s mark is not the same as the connotation of the cited registered mark,
LADY BOSS, which would be understood to be referring to a lady boss in general,
rather than the particular lady in the design element who is the boss of moss. On
balance, we find that the marks viewed in their entireties are dissimilar in their
connotation.

In terms of overall commercial impression, we likewise find that the marks are
dissimilar. The prominence of the design feature of the pictorial representation of a
lady in Applicant’s mark combined with the wording naming that particular lady
create the impression of a specific lady who is a “Moss Boss,” resulting in a
commercial impression different from the registered LADYBOSS mark, which
creates the impression of a generalized lady who is a boss.

Overall, the pictorial representation of a lifelike lady with moss in Applicant’s
mark combined with the name LADY MOSS BOSS creates differences in appearance,
sound, connotation, and commercial impression with Registrant’s LADYBOSS mark.
See e.g., Parfums De Coeur, Ltd. v. Lazarus, 2007 TTAB LEXIS 36, at *12-17 (TTAB
2007) (even though the literal portions of the parties’ marks (BODYMAN, BOD MAN
and BOD) sounded the same, the design in applicant’s mark combined with the literal
portions created differences in appearance, connotation, and commercial impression
with opposer’s word marks).

We find the marks in their entireties are dissimilar. This DuPont factor weighs

against a likelihood of confusion.
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II. Conclusion

Any of the DuPont factors may play a dominant role. In re Charger Ventures LLC,
64 F.4th 1375, 1381 (Fed. Cir. 2023). The final step in analyzing likelihood of
confusion is to weigh the DuPont factors for which there has been evidence and
argument and explain the results of the weighing. Id. at 1384.

The similarity of the goods and trade channels weigh in favor of likelihood of
confusion. The conditions of sale and similarity of the marks weigh against confusion.

Balancing these factors, we find there is no likelihood of confusion. The first
DuPont factor plays a dominant role, and the first and fourth factors outweigh the
second and third DuPont factors. See e.g., Kellogg Co. v. Pack’em, 951 F.2d 330, 333
(Fed. Cir. 1991) (the first DuPont factor was dispositive; FROOTEE ICE and FROOT
LOOPS are so different that, even if the goods, channels of trade, and customer

classes were the same, confusion would still be unlikely). We find confusion unlikely.

Decision: The Section 2(d) refusal to register Applicant’s mark OSS (0SS

1s reversed.
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