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By the Board:

This case now comes up on Opposer’s motion, filed November 5, 2025, for partial

summary judgment on its claim of priority and likelihood of confusion under Section

2(d), 15 U.S.C. § 1052(d), of the Trademark Act. 6 TTABVUE.

As an initial matter, Applicant’s response to Opposer’s motion for summary

judgment was due by December 5, 2025. See Trademark Rule 2.127(e)(1), 37 C.F.R.

§ 2.127(e)(1) (2026) (A brief in response to the motion for summary judgment shall be

filed within thirty days from the date of service of the motion.). Applicant’s response

brief was filed on December 24, 2025, no extension was filed prior thereto, and the

brief does not include a showing that Applicant’s failure to timely file a response was

caused by excusable neglect. Accordingly, Applicant’s brief in response is untimely.
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Notwithstanding, Opposer neither objected to the untimeliness of nor moved to
strike Applicant’s brief and it filed a reply to Applicant’s December 24, 2025 response
within the time period set forth under Trademark Rule 2.127(e)(1). See 9 TTABVUE.
In view thereof, and considering the potentially dispositive nature of the motion and
the policy of the law to decide cases on their merits, see Johnston Pump/General
Valve, Inc. v. Chromalloy Am Corp., No. 91076991, 1989 WL 274413, at *3 (TTAB
1989), we exercise our discretion to consider the late response.!

For purposes of this order, we presume the parties’ familiarity with the
arguments and factual bases for the motion. In deciding the motion, we have carefully
considered the parties’ arguments but do not recount the facts or arguments here,
except as necessary to explain the decision. See Guess? IP Holder LP v. Knowluxe
LLC, No. 92060707, 2015 WL 9702438, at *2 (TTAB 2015).

L. Background

Applicant has filed a trademark application seeking registration on the Principal

Register of the mark VIZZARA, in stylized form, for “Plates; Cake servers; Decorative

1 Applicant’s response also is single-spaced in contravention of Trademark Rule 2.126(a)(1),
37 C.F.R. § 2126(a)(1), which requires electronically-filed submissions to be “filed in at least
11-point type and double-spaced.” Notwithstanding, in our discretion, we will consider the
submission, inasmuch as the response if double-spaced would not exceed the twenty-five-
page limit set forth in Trademark Rule 2.127(a). See Learning Journey Int’l, LLC v. Yongfu,
No. 92082654, 2024 WL 4117143 at *1 n.1 (TTAB 2024) (“[W]e exercise our discretion to
consider the filing in view of the potentially dispositive nature of Petitioner’s motion and
because the two page submission, were it properly spaced, clearly would fall well within the
page limitations for briefs under Trademark Rule 2.127(a), 37 C.F.R. § 2.127(a).”)
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plates; Drinking glasses; Flower baskets; Spatulas for kitchen use; Wine glasses,” in
International Class 21.2

In the notice of opposition, Opposer opposes the registration of Applicant’s mark
on the grounds of likelihood of confusion under Section 2(d) of the Trademark Act,
and dilution by blurring and tarnishment under Section 43(c) of the Trademark Act.
15 U.S.C. §§ 1052(d) and 1125(c). In support of its asserted claims, Opposer pleads
ownership of eight registrations for the marks ZARA and ZARA HOME, in typeset
form3 and standard character, for goods and services in a variety of International
Classes, including, inter alia:

e Registration No. 2603674, for goods including “straw and wood baskets,” in
International Class 20;4

e Registration No. 2611596, for “plates; glassware and beverageware” in
International Class 21;5 and

e Registration No. 2987219, for goods including “plates; cups; beverage
glassware and beverageware; decorative porcelain and earthenware in the
nature of plates; straw and wood baskets,” in International Class 21.6

1 TTABVUE.

2 Application Serial No. 98123608, filed August 9, 2023, under Section 1(a) of the Trademark
Act, 15 U.S.C. § 1051(a), based on use in commerce.

3 Prior to November 2, 2003, “standard character” drawings were known as “typed” drawings.
A typed or typeset mark is the legal equivalent of a standard character mark. See In re Viterra
Inc., 671 F.3d 1358, 1363 n.2 (Fed. Cir. 2012); TRADEMARK MANUAL OF EXAMINING
PROCEDURE (TMEP) § 807.03(1) (May 2026).

4 Registered August 6, 2002; renewed. See 1 TTAVUE 32-35.
5 Registered August 27, 2002; rewnewed. See 1 TTABVUE 36-39.
6 Registered August 23, 2005; renewed. See 1 TTABVUE 40-44.
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In its answer, Applicant generally denies the salient allegations in the notice of
opposition. 5 TTABVUE.
I1. Motion for Summary Judgment
A. Legal Standard
Summary judgment is an appropriate method of disposing of cases in which there
are no genuine disputes as to any material facts and the moving party is entitled to
judgment as a matter of law. Fed. R. Civ. P. 56(a).
The party moving for summary judgment has the burden of demonstrating that
material facts are not genuinely in dispute by:
1. citing to the record, including affidavits or declarations, admissions, or
interrogatory answers, and showing the cited materials do not establish a
genuine dispute; or

2. showing that the non-moving party cannot produce admissible evidence
sufficient to create a genuine dispute.

Monster Energy Co. v. Tom & Martha LLC, No. 91250710, 2021 WL 5822294, at *3
(TTAB 2021) (citing Fed. R. Civ. P. 56(c)(1)).

In reviewing a motion for summary judgment, the evidentiary record must be
viewed in the light most favorable to the non-moving party, and all justifiable
inferences to be drawn from the undisputed facts must be drawn in favor of the non-
moving party. See Mayer/Berkshire Corp. v. Berkshire Fashions, Inc., 424 F.3d 1229,
1234 (Fed. Cir. 2005); Lloyd’s Food Prods., Inc. v. Eli’s, Inc., 987 F.2d 766, 767 (Fed.
Cir. 1993); Olde Tyme Foods, Inc. v. Roundy’s, Inc., 961 F.2d 200, 202 (Fed. Cir. 1992).

We may not resolve disputes of material fact; we may only ascertain whether a
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genuine dispute regarding a material fact exists. See Lloyd’s Food Prods., 987 F.2d at
767; Olde Tyme Foods, 961 F.2d at 202.

B. Entitlement to a Statutory Cause of Action

A party in the position of plaintiff may oppose registration of a mark when it
demonstrates an interest falling within the zone of interests protected by the statute,
and the plaintiff has a reasonable belief in damage that is proximately caused by
registration of the mark. Corcamore, LLC v. SFM, LLC, 978 F.3d 1298, 1305-06 (Fed.
Cir. 2020).

We find, for purposes of this motion, that there is no genuine dispute of material
fact with respect to Opposer’s entitlement to a statutory cause of action because
Opposer properly attached printouts of its pleaded registrations from the USPTO’s
Trademark Status and Document Retrieval (TSDR) electronic database to its notice
of opposition, and because Opposer’s declarant testified about Opposer’s ownership
of the pleaded registrations and attached current copies of information from TSDR
showing their current status and title. 1 TTABVUE 24-62, 6 TTABVUE 111-145.
Trademark Rule 2.122(d), 37 C.F.R. § 2.122(d); see Cunningham v. Laser Golf Corp.,
222 F.3d 943, 945 (Fed. Cir. 2000); (opposer’s two prior active registrations made of
record suffice to establish opposer’s direct commercial interest and its entitlement to
bring Section 2(d) claim); Edwards Lifesciences Corp. v. VigiLanz Corp., No.
91154210, 2010 WL 1514315, at *8 (TTAB 2010) (opposer’s pleaded registration made

of record establishes its entitlement to bring Section 2(d) claim).
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C. Parties’ Arguments and Evidence

Opposer bases its priority on its pleaded trademark registrations and prior
common law use and argues that a likelihood of confusion exists because the marks
are similar, the goods are identical, the channels of trade and purchasers are the
same, purchasing conditions require a lesser degree of care, and its mark is strong
and entitled to a broad scope of protection. 6 TTABVUE 14-20. As support for these
arguments Opposer submits a declaration from its attorney and from the President
of Zara USA through which they make of record a variety of materials. Opposer’s
attorney declarant provided copies of Opposer’s First Set of Requests for Admissions,
served on Applicant on September 22, 2025, and states that Applicant failed to
respond, deeming them admitted. Id. at 24. Opposer argues that since Applicant
failed to respond to the requests, Applicant has made several key admissions as to
priority, similarity of the marks, relatedness of the goods, similarity of the trade
channels, fame, and actual confusion (Id. at 13):

8. The VIZZARA mark and Opposer’s Marks are confusingly similar.

9. There are no differences in meaning, connotation, or commercial impression
between the VIZZARA mark and Opposer’s Marks.

10. The goods listed in Applicant’s application for the VIZZARA mark are
1dentical or closely similar to goods listed in Opposer’s pleaded registrations
for Opposer’s Marks.

11. Opposer’s Marks are famous.

12. Opposer’s Marks have a high degree of actual recognition among U.S.
consumers.
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18. The channels of trade through which the goods sold under Applicant’s Mark
are identical to the channels of trade through which goods are sold under
Opposer’s Marks.

20. Applicant’s Use in Commerce of Applicant’s Mark did not commence prior
to June 1, 2022.

21. Opposer used Opposer’s Marks in commerce prior to Applicant’s first use
of Applicant’s Mark in commerce.

22. Opposer registered Opposer’s Marks prior to Applicant’s first use of
Applicant’s Mark in commerce.

34. Admit Applicant’s goods have caused confusion, mistake, or deception as to
their source or origin, such that the public has been confused, [ ] deceived, or
assumed erroneously that Applicant’s goods are those of Opposer.

35. Admit that Applicant has received inquiries inquiring whether Applicant

1s 1n some way connected or affiliated with, or approved or sponsored by

Opposer.

Id. at 99-101.

Opposer’s President’s declaration makes of record materials on the strength of
Opposer’s marks, including: social media screenshots, articles and posts on Opposer’s
partnerships, brand ranking reports, and articles to show unsolicited media coverage
of the brand. Id. at 103-109, 157-251.

In response, Applicant argues that Opposer has not met its burden and genuine
disputes of material facts remain. 8 TTABVUE 3. Applicant points to the difference
in the beginning of Applicant’s mark which “materially alters pronunciation, visual
structure, cadence, and overall commercial impression.” Id. Applicant also argues
that the scope of fame of Opposer’s mark with the relevant goods is disputed; the

channels of trade and purchasers will not be the same; and that purchasers will

exercise care in purchasing because of the purpose of Applicant’s products. Id. at 3-4.
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D. Deemed Admissions

Under Fed. R. Civ. P. 36(a)(3), a requested admission is deemed admitted unless
a written answer or objection is provided to the requesting party within thirty days
after service of the requests, or within such time as stipulated by the parties.
Opposer’s counsel’s declaration asserts that it served its First Set of Requests for
Admaissions on September 22, 20257 and Applicant has failed to provide a response to
the requests. 6 TTABVUE 24. Applicant has not stated in its response to the motion
for summary judgment that it did provide responses or moved to amend or withdraw
its admissions or reopen its time to respond. 8 TTABVUE.

Accordingly, by operation of the Rule, Opposer’s requests for admissions stand
admitted and the matters admitted are considered conclusively established. See Fed.
R. Civ. P. 36(b); Learning Journey Int’ll, 2024 WL 4117143, at *4 (other citations
omitted). Matter that is conclusively established under Rule 36 1s taken as a judicial
admission, regardless of whether the admission was made affirmatively or by default.
Learning Journey Int’l, 2024 WL 4117143, at *5. These deemed admissions can be
considered sufficient to demonstrate that there is no genuine dispute of material fact

on a motion for summary judgment. Id. (citations omitted).

7 While the copy of the requests for admissions on their face indicate that the requests were
served on August 25, 2025, (6 TTABVUE 101-102) Opposer’s counsel states in her declaration
that they were served on September 22, 2025. Id. at 24. The deadline for response is thirty
days from the service date. See Fed. R. Civ. P. 36(a)(3); see also Trademark Rule 2.120(a)(3),
37 C.F.R. § 2.120(a)(3). So, even if service occurred on the later September date, more than
thirty days have passed as of the date of the motion for summary judgment, with no response
from Applicant to the requests.
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Furthermore, judicial admissions “cannot be rebutted by contrary testimony or
1ignored by the [Board] simply because it finds the evidence presented by the party
against whom the admission operates more credible.” Id. (quoting Am. Auto. Ass’n
(Inc.) v. AAA Legal Clinic of Jefferson Crooke, P.C., 930 F.2d 1117, 1120 (5th Cir.
1991); Reliable Contracting Grp., LLC v. Dep’t of Veterans Affairs, 779 F.3d 1329,
1334 (Fed. Cir. 2015) (judicial admissions, which ‘have the effect of withdrawing a
fact from issue and dispensing wholly with the need for proof of the fact,” are limited
to formal admissions made in, for example, a complaint, answer, or pretrial order.”)
(quoting American Title Ins. Co. v. Lacelaw Corp., 861 F.2d 224, 226 (9th Cir. 1988));
see also Made in Nature, LLC v. Pharmavite LLC, No. 91223352, 2022 WL 2188890,
at *13 (TTAB 2022) (in contrast to an evidentiary admission, “a judicial admission . . .
1s incapable of refutation”); see also Fed. R. Civ. P. 36 Advisory Committee Notes
(1970 amendment) (“In form and substance a Rule 36 admission is comparable to an
admission in pleadings or a stipulation drafted by counsel for use at trial, rather than
to an an evidentiary admission of a party.”).

E. Priority and Likelihood of Confusion

To prevail on summary judgment on a claim of likelihood of confusion, Opposer
must establish that there is no genuine dispute that it has priority and the
contemporaneous use of the parties’ respective marks on their respective goods is
likely to cause confusion or mistake, or to deceive consumers regarding the source of
the goods. See 15 U.S.C. § 1052(d); Hornblower & Weeks, Inc. v. Hornblower & Weeks,

Inc., No. 91110043, 2001 WL 1512024, at *3 (TTAB 2001).
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Determining whether there is a genuine dispute regarding likelihood of confusion
involves an analysis of all of the probative facts in evidence that are relevant to the
applicable factors set forth in In re E. I. du Pont de Nemours & Co., 476 F.2d 1357,
1361-62 (CCPA 1973) (“DuPont factors”). We look to whether there are genuine
disputes as to any facts which would be material to a decision on the merits. “Not all
of the [DuPont] factors are relevant to every case, and only factors of significance to
the particular mark need be considered.” Coach Servs., Inc. v. Triumph Learning
LLC, 668 F.3d 1356, 1366 (Fed. Cir. 2012). We must deny summary judgment if there
are genuine disputes as to any of those DuPont factors which would be material to a
decision on the merits.

Turning first to priority, Opposer’s pleaded registrations are properly of record
and Applicant has not counterclaimed to cancel them. Accordingly, there is no
genuine dispute that priority is not at issue with respect to the marks and goods and
services identified therein. See August Storck Kg v. Florend Industria E Comércio De
Chocolates LTDA, No. 91277224, 2025 WL 41007480, at *4 (TTAB 2025) (other
citations omitted) (citing King Candy Co. v. Eunice King’s Kitchen, Inc., 496 F.2d
1400, 1402-03 (CCPA 1974)). Moreover, Applicant admitted facts showing that
Opposer has priority. 6 TTABVUE 100, 9 20-22.

Turning next to the likelihood of confusion factors, we begin with the second
DuPont factor, the “similarity or dissimilarity and nature of the goods or services as
described in an application or registration.” DuPont, 476 F.2d at 1361. Applicant has

admitted that the parties’ goods are “identical or closely similar.” 6 TTABVUE 99,

10
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9 10. Thus, there is no genuine dispute of material fact that the parties’ goods are
related.

Next we turn to the first DuPont factor which analyzes the similarity or
dissimilarity of the marks in their entireties as to appearance, sound, connotation,
and commercial impression. See Palm Bay Imps. Inc. v. Veuve Clicquot Ponsardin
Maison Fondee En 1772, 396 F.3d 1369, 1371 (Fed Cir. 2005) (citing DuPont, 476 F.2d
at 1361). “Similarity in any one of these elements may be sufficient to find the marks
confusingly similar.” In re Inn at St. John’s, LLC, No. 87075988, 2018 WL 2734893,
at *5 (TTAB 2018), aff'd per curiam, 777 F. App’x 516 (Fed. Cir. 2019) (citing In re
Davia, No. 85497617, 2014 WL 2531200, at *2 (TTAB 2014)). “The proper test is not
a side-by-side comparison of the marks, but instead ‘whether the marks are
sufficiently similar in terms of their commercial impression’ such that persons who
encounter the marks would be likely to assume a connection between the parties.” Cai
v. Diamond Hong, Inc., 901 F.3d 1367, 1373 (Fed. Cir. 2018) (quoting Coach Seruvs.,
668 F.3d at 1368). “[W]here ... the goods at issue are identical, the degree of similarity
necessary to support a conclusion of likely confusion declines.” Id. (quoting In re
Viterra, 671 F.3d at 1363 (internal quotation marks and citation omitted).

Applicant argues that the marks differ in sound and appearance because its mark
begins with the letters “VIZ.”8 8 TTABVUE 3. Applicant has admitted, however, that

there are “no differences in meaning, connotation, or commercial impression between

8 Applicant also argues that the marks differ in overall commercial impression. 8 TTABVUE
3. However, Applicant has already admitted the marks are similar in commercial impression
and this admission cannot be rebutted through attorney argument. See Learning Journey
Int’l, 2024 WL 4117143, at *5.

11
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the VIZZARA mark and Opposer’s Marks.” 6 TTABVUE 99, § 9. Although the parties’
marks may differ in sound and appearance, Applicant’s admissions that the marks
convey the same meaning or commercial impression is sufficient to find no genuine
dispute that the marks are similar. See, e.g., Proctor & Gamble Co. v. Conway, 419
F.2d 1332, 1336 (CCPA 1970) (holding MISTER STAIN likely to be confused with
MR. CLEAN on cleaning products); H. Sichel Sohne, GmbH v. John Gross & Co., 1979
WL 24885, at *5 (TTAB 1979) (holding BLUE NUN for wines likely to be confused
with BLUE CHAPEL for the same goods); Watercare Corp. v. Midwesco-Enter., Inc.,
1971 WL 16545, at *6 (TTAB 1971) (holding AQUA-CARE for simililar water
conditioning equipment and services confusingly similar to WATERCARE).

With respect to the third DuPont factor, “the similarity or dissimilarity of
established, likely-to-continue trade channels,” DuPont, 476 F.2d at 1361, Applicant
has admitted that the goods are identical, which affords the legal presumption that
the trade channels and purchasers are also the same. See, e.g. Cai, 901 F.3d at 1372.
Moreover, Applicant has admitted that the channels of trade are identical. 6
TTABVUE 99, § 18.

Accordingly, there is no genuine dispute of material fact regarding the similarity
of the trade channels.

We next consider the fourth DuPont factor, “the conditions under which, and to
whom, sales are made.” DuPont, 476 F.2d at 1361. Under this factor we consider

purchaser sophistication or degree of care in purchasing which may tend to minimize

12
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likelihood of confusion. Palm Bay Imps., 396 F.3d at 1376. “Conversely, impulse
purchases of inexpensive items may tend to have the opposite effect.” Id.

Opposer argues that the parties’ goods are affordable, impulse items and thus
held to a lower standard of purchasing care while Applicant argues to the contrary. 6
TTABVUE 19-20; 8 TTABVUE 4. Opposer supports its argument with webpage
screenshots provided in discovery from Applicant and from Opposer’s website
showing many of the parties’ goods with a price under $30, submitted under its
President’s declaration. Id. at 34-47, 147-156.

However, these webpages are hearsay and cannot be relied on absent witness
testimony specifically about them, which Opposer did not provide. Weaponx
Performance Prods. Ltd. v. Weapon X Motorsports, No. 91221553, 2018 WL 1326374,
at *6 (TTAB 2018) (prinouts from internet websites are hearsay absent testimony
from a competent witness and can only be considered for what they show on their face
and not for the truth of the matters asserted therein). Opposer has not met its burden
on summary judgment to establish no genuine dispute of material fact as to the fourth
DuPont factor.

We turn next to the fifth DuPont factor, “the fame of the prior mark (sales,
advertising, length of use).” DuPont, 476 F.2d at 1361. Fame of a prior mark plays a
dominant role in likelihood of confusion cases and famous marks receive a wide
latitude of legal protection. Bose Corp. v. QSC Audio Prods. Inc., 293 F.3d 1367, 1371
(Fed. Cir. 2002); Recot Inc. v. M.C. Becton, 214 F.3d 1322, 1327 (Fed. Cir. 2000). Here,

Applicant has admitted that Opposer’s mark is famous. 6 TTABVUE 99, q 11.

13
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Although Applicant has argued to the contrary, we consider Opposer’s fame
conclusively established by Applicant’s admission. See Fed. R. Civ. P. 36(b).

In view thereof, there is no genuine dispute of material fact as to the fame of
Opposer’s mark.

Finally, we turn to the seventh DuPont factor, “the nature and extent of any
actual confusion.” DuPont, 476 F.2d at 1361.

Applicant has admitted to instances of actual confusion between the parties’
marks. 6 TTABVUE 101, 99 34-35. Accordingly, there is no genuine dispute of
material fact as to instances of actual confusion.

III. Conclusion

The record establishes there is no genuine dispute as to Opposer’s entitlement or
priority. Applicant’s admissions establish the marks are similar in connotation and
commercial impression, the goods are identical or closely related, the goods move in
the same channels of trade and are bought by the same class of purchasers, that
Opposer’s marks are famous, and that instances of actual confusion has occurred.
These DuPont factors all weigh in Opposer’s favor and support likelihood of confusion.

Although Opposer did not meet its burden on the fourth DuPont factor, any
factual dispute as to that factor is not material and would not outweigh the other
factors; therefore it does not preclude summary judgment, given the undisputed
evidence of similar marks, identical goods, overlapping trade channels, relevant
consumers, fame, and actual confusion. See In re Research & Trading Corp., 793 F.2d

1276, 1279 (Fed. Cir. 1986) (even sophisticated purchasers are not immune from

14
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source confusion, especially when they are faced with similar marks and identical
goods).

Based on Applicant’s admissions, and viewing these admitted facts in the light
most favorable to Applicant, we conclude that no genuine disputes of material fact
remain to be determined as to likelihood of confusion. In sum, we find that as a matter
of law Opposer has established entitlement, priority, and likelihood of confusion.
Accordingly, Opposer’s motion for summary judgment on its likelihood of confusion
claim is granted.® In view thereof, judgment is entered against Applicant, the

opposition is sustained, and registration to Applicant is refused.

9 Opposer did not move for summary judgment on its dilution claim, and we need not reach
it. See Multisorb Techs., Inc. v. Pactiv Corp., No. 92054730, 2013 WL 6979641, at *2 & n.1
(TTAB 2013) (the Board’s determination of registrability does not require, in every instance,
decision on every pleaded claim).
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