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Opinion by Pologeorgis, Administrative Trademark Judge: 

Enovation Brands, Inc. (“Applicant”) seeks to register the standard character 

mark COGNADOR on the Principal Register for “Spirits; Spirits and liqueurs; Wines; 

Distilled spirits” in International Class 33.1 

                                            
1 Application Serial No. 87637050, filed on October 6, 2017, based on an allegation of a bona 
fide intention to use the mark in commerce under Section 1(b) of the Trademark Act, 15 
U.S.C. 1051(b). 

THIS OPINION IS NOT A 
PRECEDENT OF THE TTAB 
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Bureau National Interprofessionnel du Cognac (“Opposer”) opposes the 

registration of Applicant’s mark, based on its alleged prior common law rights in the 

purportedly famous certification mark COGNAC for brandy or eaux-de-vie (which is 

French for “wine spirit,” also known as “brandy”), on the following grounds: (1) 

likelihood of confusion under Section 2(d) of the Trademark Act, 15 U.S.C. § 1052(d); 

(2) false suggestion of a connection under Section 2(a) of the Trademark Act, 15 U.S.C. 

§ 1052(a); (3) Applicant’s mark is primarily geographically deceptively misdescriptive 

under Section 2(e)(3) of the Trademark Act, 15 U.S.C. § 1052(e)(3); (4) dilution by 

blurring under Section 43 of the Trademark Act, 15 U.S.C. § 1125; (5) deceptiveness 

under Section 2(a) of the Trademark Act, 15 U.S.C. § 1052(a); and (6) Opposer’s 

pleaded COGNAC certification mark is a geographic indication which, if used on or 

in connection with wine or spirts, identifies a place other than the origin of the goods 

under Section 2(a) of the Trademark Act, 15 U.S.C. § 1052(a).2 

In its answer to the notice of opposition, Applicant denied the salient allegations.3 

Applicant did, however, admit that (1) it does not intend to sell brandy or use the 

COGNADOR mark in association with alcohol beverages originating from the Cognac 

region in France, and (2) while it has not sought permission or authority to use the 

COGNADOR mark from Opposer, such permission or authority is not required.4 

                                            
2 See generally Notice of Opposition, 1 TTABVUE. 
3 See Applicant’s Answer, 4 TTABVUE. 
4 Id. at ¶¶ 5-7, 4 TTABVUE 4-6. 
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At briefing, Opposer only pursued its likelihood of confusion claim. Accordingly, 

all other claims asserted by Opposer in its pleading are deemed waived. See Alcatraz 

Media, Inc. v. Chesapeake Marine Tours Inc., 107 USPQ2d 1750, 1753 n.6 (TTAB 

2013), aff’d mem., 565 F. App’x 900 (Fed. Cir. 2014); Swatch AG (Swatch SA) (Swatch 

Ltd.) v. M.Z. Berger & Co., 108 USPQ2d 1463, 1465 n.3 (TTAB 2013) (opposer’s 

pleaded claims not argued in its brief deemed waived), aff’d, 787 F.3d 1368, 114 

USPQ2d 1892 (Fed. Cir. 2015). 

I. The Record 

The record includes the pleadings and, pursuant to Trademark Rule 2.122(b), 37 

C.F.R. § 2.122(b), Applicant’s involved application file. The record also comprises 

Opposer’s trial brief (Applicant did not submit a trial brief) and the evidence 

summarized below. 

A. Opposer’s Evidence 

1. Testimony Declaration of Amandine Duthilleul, Opposer’s in-
house counsel, and accompanying Exhibits A-E5; and 

  
2. Testimony Declaration of Joy Durand, Opposer’s outside counsel, 

and accompanying Exhibits A-H.6 
 

B. Applicant’s Evidence 

Applicant did not submit any testimony or evidence during its assigned testimony 

period. 

 

                                            
5 5 TTABVUE. 
6 6 TTABUVE. 
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II. Standing 

Standing is a threshold issue that must be proven by the plaintiff in every inter 

partes case. See Empresa Cubana Del Tabaco v. Gen. Cigar Co., 753 F.3d 1270, 111 

USPQ2d 1058, 1062 (Fed. Cir. 2014); Lipton Indus., Inc. v. Ralston Purina Co., 670 

F.2d 1024, 213 USPQ 185, 189 (CCPA 1982) (“The facts regarding standing . . . must 

be affirmatively proved. Accordingly, [plaintiff] is not entitled to standing solely 

because of the allegations in its [pleading].”). The U.S. Court of Appeals for the 

Federal Circuit has enunciated a liberal threshold for determining standing, namely 

that a plaintiff must demonstrate that it possesses a “real interest” in a proceeding 

beyond that of a mere intermeddler, and “a reasonable basis for his belief of damage.” 

Empresa Cubana Del Tabaco, 111 USPQ2d at 1062 (citing Ritchie v. Simpson, 170 

F.3d 1902, 50 USPQ2d 1023, 1025-26 (Fed. Cir. 1999)). To prove a “real interest” in 

this case, Opposer must show that it has a “direct and personal stake” in the outcome 

herein and is more than a “mere intermeddler.” See Ritchie v. Simpson, 50 USPQ2d 

at 1026; see also Jewelers Vigilance Committee Inc. v. Ullenberg Corp., 853 F.2d 888, 

7 USPQ2d 1628 (Fed. Cir. 1988). 

In support of its standing, Opposer submitted the testimony declaration of its in-

house counsel, Ms. Amandine Duthilleul, who, based upon her personal knowledge, 

testified to, among other things, the following: 

Under French law, an “appellation of origin” refers to a geographical 
designation (country, region, or locality) that serves to designate a 
product originating therein, the quality and characteristics of which are 
due exclusively or primarily to the geographic environment, including 
natural and human factors. Certain products identified and classified 
according to this system, including wines and spirits, bear “appellations 
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of controlled origin” (“AOC”), each of which is recognized by a decree 
which delimits the specific area to which the appellation pertains and 
also specifies things like the grape variety or varieties, and methods of 
planting, harvesting, and production to be used. COGNAC is a well-
known AOC that has been recognized and protected by the French 
government for decades.7 
 
French law restricts use of the term COGNAC to distilled spirit products 
that meet prescribed standards of quality and content, and that are 
produced in the Cognac region of France at locations, and under 
conditions, specified and regulated by French law, as supervised by the 
Institut National Des Appellations d’Origine (“INAO”).8 
 
The COGNAC AOC is used to represent to consumers that a product 
bearing the COGNAC AOC comes from a defined region of France and 
was produced in accordance with the local and customary production 
method now codified in the various Decrees of the Republic of France 
relating to the production of products bearing the COGNAC AOC.9 
 
Opposer is the interprofessional union of all growers and producers and 
negociants or merchants who grow, produce or deal in eaux-de-vie 
(which is French for “wine spirit,” also known as “brandy”) certified 
under the COGNAC AOC as defined by Article L631 of the French Rural 
Code. All parties who are engaged in the production, processing and 
trade of COGNAC eaux-de-vie are required by law to be a member of 
Opposer. Currently, Opposer’s membership includes approximately 
5,500 winegrowers, 110 professional distillers and 300 Cognac houses 
(merchants).10  
 
Opposer also fulfills a number of public functions, such as monitoring 
stocks of COGNAC eaux-de-vie, verifying the age of COGNAC eaux-de-
vie and issuing certificates of age and origin. Certificates of origin certify 
that that the COGNAC eaux-de-vie product has met the exacting 
standards governing the COGNAC AOC and must accompany every 
shipment of COGNAC outside of the European Union. In this way, 

                                            
7 Duthilleul Decl., ¶ 2, 5 TTABVUE 2-3. 
8 Id. at ¶ 3, 5 TTABVUE 3. 
9 Id. at ¶ 4, 5 TTABVUE 3. 
10 Id. at ¶ 8, 5 TTABVUE 4. 
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Opposer owns and controls the COGNAC certification mark in the U.S. 
for spirits.11 
 
Opposer is responsible for protecting the COGNAC AOC from misuse 
and appropriation both in France and internationally, including in the 
U.S. Opposer actively monitors worldwide trademark applications for 
the term COGNAC, and applications for trademarks containing the 
term COGNAC or a translation of the term COGNAC, in all classes.12 
 

We find, based on this clear, convincing, and unrebutted testimony, that Opposer 

is not a mere intermeddler and has a real interest in this proceeding. Accordingly, 

Opposer has established its standing to pursue this case. Syngenta Crop Protection 

Inc. v. Bio-Chek LLC, 90 USPQ2d 1112 (TTAB 2009) (testimony sufficient to support 

standing); Panda Travel Inc. v. Resort Option Enterprises Inc., 94 USPQ2d 1789 

(TTAB 2009) (testimony sufficient to support standing). 

III. Likelihood of Confusion 

To prevail on the ground of likelihood of confusion under Section 2(d) of the 

Trademark Act, it is the Opposer’s burden to prove by a preponderance of the evidence 

both priority of use and likelihood of confusion. Cunningham v. Laser Golf Corp., 222 

F.3d 943, 55 USPQ2d 1842, 1848 (Fed. Cir. 2000); Otto Roth & Co. v. Universal Foods 

Corp., 640 F.2d 1317, 209 USPQ 40, 43 (CCPA 1981); Life Zone Inc. v. Middleman 

Group Inc., 87 USPQ2d 1953, 1959 (TTAB 2008). Because Opposer has not pleaded 

and submitted any registrations, it must rely on its asserted common law rights in 

its pleaded COGNAC certification mark, and is not entitled to any of the 

presumptions accorded to a registration by Section 7(b) of the Trademark Act. See 

                                            
11 Id. at ¶ 13, 5 TTABVUE 5. 
12 Id. at ¶ 25, 5 TTABVUE 8. 
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Trademark Act Section 7(b), 15 U.S.C. § 1057(b); see also Larami Corp. v. Talk to Me 

Programs, Inc., 36 USPQ2d 1840 (TTAB 1995). 

Opposer has established that its pleaded COGNAC mark is a certification mark. 

Our precedent clarifies that the classification as a certification mark “has very little 

effect on our determination as to whether or not there is a likelihood of confusion.” In 

re Accelerate s.a.l., 101 USPQ2d 2047, 2049 (TTAB 2012). As further stated in that 

case: 

The test for determining likelihood of confusion with respect to 
certification marks is the same as that applied to trademarks, i.e., the 
du Pont analysis. However, because the certification mark owner does 
not itself use the mark, the question of whether there is a likelihood of 
confusion is based on a comparison of the mark as applied to the goods 
or services of the certification mark users. (citations omitted). Other 
issues relating to the goods and services, including the channels of trade 
and purchasers therefor, are determined from the standpoint of the 
users as well. 

 
Id. (quoting Motion Picture Ass’n of America, Inc. v. Respect Sportswear, Inc., 83 

USPQ2d 1555, 1559 (TTAB 2007)). 

Thus, our determination under Section 2(d) of the Trademark Act is based on an 

analysis of all probative facts in evidence that are relevant to the factors bearing on 

the issue of likelihood of confusion. In re E. I. du Pont de Nemours & Co., 476 F.2d 

1357, 177 USPQ 563, 567 (CCPA 1973) (DuPont); see also In re Majestic Distilling 

Co., 315 F.3d 1311, 65 USPQ2d 1201, 1203 (Fed. Cir. 2003). We have considered each 

DuPont factor for which there is evidence and argument of record. See In re Guild 

Mortg. Co., 912 F.3d 1376, 129 USPQ2d 1160, 1162-63 (Fed. Cir. 2019). 
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A. Priority of Use 

For purposes of priority of use of its involved COGNADOR mark, Applicant may 

only rely on the filing date of its application, i.e., October 6, 2017, as its constructive 

use date because Applicant has not submitted any evidence of actual use prior to such 

date. See WeaponX Performance Prods. Ltd. v. Weapon X Motorsports, Inc., 126 

USPQ2d, 1034, 1041 (TTAB 2018); Zirco Corp. v. American Telephone and Telegraph 

Co., 21 USPQ2d 1542, 1544 (TTAB 1991) (an intent-to-use applicant can rely upon 

the constructive use date in an opposition brought by a third party asserting common 

law rights). 

Opposer’s trial witness, Ms. Duthilleul, testified that Opposer first exported 

brandy under its pleaded COGNAC certification to the United States in 1794 and 

Opposer has been continuously using the COGNAC mark as a certification mark in 

the US since that time.13 In view thereof, Opposer has established its priority of use. 

Exec. Coach Builders, Inc. v. SPV Coach Co., 123 USPQ2d 1175, 1184 (TTAB 2017) 

(testimony of a single witness may suffice to establish priority of use). 

B. Fame of Opposer’s COGNAC Certification Mark 
 

We first address the alleged fame of Opposer’s COGNAC certification mark. Fame, 

when present, plays a dominant role in a likelihood of confusion analysis because of 

the broad scope of protection afforded famous or strong marks. Bose Corp. v. QSC 

Audio Prods. Inc., 293 F.3d 1367, 63 USPQ2d 1303, 1305 (Fed. Cir. 2002); Kenner 

Parker Toys Inc. v. Rose Art Indus. Inc., 963 F.2d 350, 22 USPQ2d 1453, 1456 (Fed. 

                                            
13 Duthilleul Decl., ¶28, 5 TTABVUE 9. 
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Cir. 1992). Fame for likelihood of confusion purposes arises as long as a “significant 

portion of the relevant consuming public ... recognizes the mark as a source indicator.” 

See Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772, 369 

F.3d 1369, 73 USPQ2d 1689, 1694 (Fed. Cir. 2005). “[T]he proper legal standard for 

evaluating the fame of a mark under the fifth DuPont factor is the class of customers 

and potential customers of a product or service, and not the general public.” Joseph 

Phelps Vineyards, LLC v. Fairmont Holdings, LLC, 122 USPQ2d 1733, 1734 (Fed. 

Cir. 2017) (internal citation omitted). “[L]ikelihood of confusion fame varies along a 

spectrum from very strong to very weak.” Id. (internal citation omitted). Such fame 

may be measured indirectly by the volume of sales and advertising expenditures of 

the goods sold under the mark, for example, and other factors such as length of time 

the mark has been in use; widespread critical assessments; notice by independent 

sources of the products identified by the marks; and the general reputation of the 

products and services. Bose Corp., 63 USPQ2d at 1308; Blue Man Productions Inc. v. 

Tarmann, 75 USPQ2d 1811, 1817 (TTAB 2005), rev’d on other grounds, slip. op. 05-

2037, (D.D.C. Apr. 3, 2008). 

The evidence submitted by Opposer to demonstrate the alleged fame of its 

COGNAC certification mark shows that: (1) Opposer has exported brandy under its 

pleaded COGNAC certification to the United States since 1794 and has been 

continuously using the COGNAC mark as a certification mark in the US since that 

time;14 (2) Opposer and its members have spent millions of dollars advertising and 

                                            
14 Id. 
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promoting COGNAC eaux-de-vie throughout the U.S. resulting in billions of media 

impressions;15 (2) since 2010, Opposer, alone, has spent more than $550,000 per year 

advertising and promoting COGNAC eaux-de-vie in the U.S. for a total of over $4 

million spent in advertising and promotion by Opposer during such period;16 (3) since 

2010, Opposer’s marketing expenditures have resulted in the COGNAC certification 

mark being featured in over 3,000 articles and more than two billon media 

impressions;17 (4) in 2018, alone, 87.4 million bottles of COGNAC were shipped to the 

U.S., making it the largest COGNAC market in the world with over 42% of the world 

market share;18 (5) in the last eleven years, over 700 million bottles of COGNAC were 

shipped to the U.S. and such shipments were valued at over $9.5 billion;19 (6) that 

Opposer’s COGNAC certification mark has been the subject of numerous books 

including: Cognac: The Story of the World’s Greatest Brandy by Nicholas Faith; 

Cognac: The Seductive Saga of the World’s Most Coveted Spirit by Kyle Jarrard; The 

World of Cognac by Michelle Brachet; Cognac: A Liquid History by Salvatore 

Calabrese; The Cognac Companion – A Connoisseur’s Guide by Conal Gregory; and 

The Little Book of Cognac by Christian Pessey.20 

The determination of the strength or fame of a mark is not a binary analysis, but 

                                            
15 Id. ¶ 29, 5 TTABVUE 10. 
16 Id. 
17 Id. 
18 Id. at ¶ 28, 5 TTABVUE 9. 
19 Id. 
20 Durand Decl., ¶¶ 6-8 and accompanying Exhs. E-F, 6 TTABVUE 3 and 26-53. 
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rather is the examination of a continuum from the weakest to the most famous. 

Joseph Phelps Vineyards, LLC, 122 USPQ2d at 1734. Based on the totality of the 

evidence submitted by Opposer, we find that Opposer has demonstrated that its 

COGNAC certification mark has achieved major commercial success in the United 

States when used in association with brandy and, therefore, the COGNAC 

certification mark would fall on the very strong end of the spectrum of fame for 

purposes of the likelihood of confusion analysis. Thus, the fifth DuPont factor weighs 

heavily in favor of a finding of likelihood of confusion. 

C. Similarity of the Goods/Trade Channels/Classes of Purchasers 

We next address the second DuPont likelihood of confusion factor focusing on the 

comparison of the goods identified in Applicant’s application vis-à-vis the goods 

certified under Opposer’s pleaded COGNAC certification mark. See e.g., Stone Lion 

Capital Partners, LP v. Lion Capital LLP, 746 F.3d 1317, 110 USPQ2d 1157, 1161 

(Fed. Cir. 2014); Octocom Sys., Inc. v. Hous. Computs. Servs. Inc., 918 F.2d 937, 16 

USPQ2d 1783, 1787 (Fed. Cir. 1990). 

Applicant’s goods are identified as “spirits; spirits and liqueurs; wine; distilled 

spirits.” The goods certified by Opposer under the COGNAC mark are eaux-de-vie, 

also known as brandy, a spirit distilled from wine.21 Opposer submitted the dictionary 

definition of “liqueur” which is defined as “a usually sweetened alcoholic-liquor (such 

as brandy).”22 

                                            
21 Duthilleul Decl. ¶¶3, 8, 17-18, 5 TTABVUE 3-4 and 6. 
22 See Opposer’s Trial Brief, p. 17, 7 TTABVUE 22 (accessed from www.merriam-webster.com 
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Applicant’s broadly worded “distilled spirits” and “liqueur” in its identification of 

goods encompass the more limiting nature of the goods certified under Opposer’s 

COGNAC certification mark. As such, we find that Applicant’s goods and the goods 

certified under Opposer’s COGNAC certification mark are legally identical in part. 

Accordingly, the second DuPont factor weighs heavily in favor of finding a likelihood 

of confusion.  

The third DuPont factor considers “[t]he similarity or dissimilarity of established, 

likely-to-continue trade channels.” DuPont, 177 USPQ at 567. Applicant’s involved 

application does not include any limitation or restriction as to trade channels or 

purchasers or uses of its identified goods. Therefore, we must presume that 

Applicant’s goods will be sold in all normal channels of trade for such goods, i.e., liquor 

stores and bars and restaurants. See In re Elbaum, 211 USPQ 639, 640 (TTAB 1981) 

(citing Kalart Co., Inc. v. Camera-Mart, Inc., 258 F.2d 956, 119 USPQ 139 (CCPA 

1958)). The relevant class of consumers for Applicant’s goods include ordinary adult 

consumers who consume alcoholic beverages. See Somerset Distilling, Inc. v Speymalt 

Whiskey Distribs. Ltd., 14 USPQ2d 1539, 1542 (TTAB 1989). 

Because Opposer is relying on alleged prior common law rights, rather than a 

registration for its pleaded mark, consideration of the question of likelihood of 

                                            
on November 11, 2019). Opposer submitted the dictionary definition of “liqueur” for the first 
time with its trial brief and not, as required under Board rules, during its assigned testimony 
period. See Trademark Rule 2.123(k), 37 C.F.R. § 2.123(k). Notwithstanding, we take judicial 
notice of the dictionary definition. The Board may take judicial notice of dictionary 
definitions. Univ. of Notre Dame du Lac v. J.C. Gourmet Food Imp. Co., 213 USPQ 594 (TTAB 
1982), aff’d, 703 F.2d 1372, 217 USPQ 505 (Fed. Cir. 1983), including online dictionaries that 
exist in printed format or have regular fixed editions. 
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confusion must be confined to the specific trade channels and actual purchasers or 

potential purchasers for the goods certified under Opposer’s COGNAC mark, as 

disclosed by the evidence, without the benefit of the presumptions ordinarily allowed 

a registration. See Asplundh Tree Expert Co. v. Defibrator Fiberboard AG, 208 USPQ 

954, 959 (TTAB 1980). In this case, Opposer’s evidence does not specifically address 

the trade channels or classes of purchasers for the brandy certified under Opposer’s 

COGNAC certification mark but does demonstrate that such brandy was first 

exported to the U.S. in 1794 and has been continuously sold in the U.S. since such 

time. In addition, Opposer’s witness testified that Opposer promotes COGNAC in a 

variety of media outlets in the United States and sponsors master classes to educate 

bartenders, wine merchants, distributors and importers about COGNAC.23 

Notwithstanding, it is common knowledge that alcoholic beverages such as brandy 

may be purchased at liquor stores or ordered in certain restaurants and bars, see In 

re Kysela Pere et Fils, Ltd., 98 USPQ2d 1261, 1267 (TTAB 2011), and that such goods 

are sold to the same general class of consumers – adult drinkers of alcoholic 

beverages. See Somerset Distilling, Inc., 14 USPQ2d at 1542. 

Thus, while the record lacks specific evidence demonstrating the trade channels 

and classes of consumers in the United States for the brandy certified under 

Opposer’s COGNAC certification mark, the aforementioned factual circumstances 

nonetheless do favor a finding of a likelihood of confusion, and we weigh the third 

                                            
23 Duthilleul Dec., ¶¶ 29-30, 5 TTABVUE 1011. 
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DuPont factor accordingly.24 

D. Similarity of the Marks 

We finally consider the similarity or dissimilarity of the marks in their entireties 

as to appearance, sound, connotation and commercial impression. See Palm Bay 

Imps., 73 USPQ2d at 1691. “The proper test is not a side-by-side comparison of the 

marks, but instead whether the marks are sufficiently similar in terms of their 

commercial impression such that persons who encounter the marks would be likely 

to assume a connection between the parties.” In re i.am.symbolic, LLC, 866 F.3d 1315, 

123 USPQ2d 1744, 1748 (Fed. Cir. 2017) (quoting Coach Servs. Inc., v. Triumph 

Learning LLC, 668 F.3d 1356, 101 USPQ2d 1713, 1721 (Fed. Cir. 2012) (internal 

quotation marks omitted)). In addition, where, as here, the goods are in-part legally 

identical, the degree of similarity between the marks necessary to find a likelihood of 

confusion declines. In re Viterra, 671 F.3d 1358, 101 USPQ2d 1905, 1908 (Fed. Cir. 

2012); In re Mighty Leaf Tea, 601 F.3d 1342, 94 USPQ2d 1257, 1260 (Fed. Cir. 2010); 

In re Max Capital Grp., Ltd., 93 USPQ2d 1243, 1248 (TTAB 2010). 

For convenience, we repeat that Applicant’s mark is COGNADOR in standard 

characters and Opposer’s pleaded certification mark is COGNAC. Here, the first five 

letters of the COGNADOR mark are identical to the first five letters of the COGNAC 

mark. Because the marks begin with the same five letters, they are aurally and 

visually similar. Moreover, it is well accepted that the lead element of a mark is most 

                                            
24 Even if we were not to find the third DuPont factor to favor a finding of likelihood of 
confusion, we would find, based on the record, that the third factor is simply neutral. Thus, 
our conclusion on likelihood of confusion would not change. 
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likely to be impressed upon the mind of a purchaser and remembered. See Palm Bay 

Imports, 73 USPQ2d at 1692; Century 21 Real Estate Corp. v. Century Life of Am., 

970 F.2d 874, 23 USPQ2d 1698, 1700 (Fed. Cir. 1992) (upon encountering the marks, 

consumers will first notice the identical lead term); Presto Prods Inc. v. Nice-Pak 

Prods., Inc., 9 USPQ2d 1895, 1897 (TTAB 1988) (”it is often the first part of a mark 

which is most likely to be impressed upon the mind of a purchaser and remembered”). 

The record includes the English translation of the French term “d’or,” which is 

defined as “golden.”25 Purchasers who encounter Applicant’s product bearing the term 

COGNADOR for Applicant’s identified goods (which, as discussed above, encompass 

brandy) are likely to believe that the mark is a combination of the terms COGNAC 

and the French term D’OR, particularly since brandy sold under the COGNAC 

certification mark originates in France.26 Therefore, Applicant’s mark conveys the 

impression that it is a golden COGNAC brandy and consumers will likely think that 

Applicant’s goods are a certified COGNAC brandy meeting the standards for such 

product emanating from the Cognac region of France. See, e.g., Otard, Inc. v. Italian 

                                            
25 Durand Decl. ¶2, Exh. A, 6 TTABVUE 2-3 (accessed from www.translate.google.com on 
May 28, 2019). 
26 While there is no evidence of record demonstrating the potential or actual number of U.S. 
consumers of Applicant’s identified goods who speak or understand French, we nonetheless 
accept that French is a well-known and common foreign language to American consumers. 
See, e.g., In re Thomas, 79 USQP2d 1021, 1024-25 (TTAB 2006) (Board noted that French not 
only “is a common foreign language spoken by an appreciable segment of the population,” but 
that the evidence revealed that, “of the foreign languages with the greatest number of 
speakers in the United States, French is ranked second only to Spanish.”). Even if we were 
not to apply the doctrine of foreign equivalents here, we would nevertheless reach the same 
conclusion that based on similar sight and sound, and likely similarity of connotation and 
commercial impression, the first DuPont factor would favor a finding of likelihood of 
confusion. 
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Swiss Colony et. al., 141 F.2d 706, 61 USPQ 131 (CCPA 1944) (finding COGNAC and 

CALOGNAC confusingly similar, consumers would perceive CALOGNAC to be a 

combination of “California” and COGNAC); Bureau National Interprofessionnel du 

Cognac and Schieffelin & Co. v. International Better Drinks Corporation, 6 USPQ2d 

1610 (TTAB 1988) (finding COGNAC and COLAGNAC confusingly similar, 

consumers would perceive COLAGNAC to be a combination of “cola” and COGNAC)). 

In view of the foregoing and keeping in mind the reduced degree of similarity 

between the marks required for confusion to be likely because the marks at issue are 

used on legally identical in part goods, we find that the marks are similar in sound, 

appearance, connotation and commercial impression. As such, the first DuPont factor 

favors a finding of likelihood of confusion. 

IV.  Conclusion 

We have considered all of Opposer’s arguments and evidence of record, including 

those not specifically discussed herein, and all relevant DuPont factors of which there 

is argument and evidence. We have found that Opposer has established its standing 

and priority of use for its common law certification mark COGNAC. We further found 

that (1) Opposer’s COGNAC certification mark falls on the very strong end of the 

fame spectrum; (2) Applicant’s identified goods are legally identical in part to the 

goods certified under Opposer’s COGNAC certification mark; (3) the respective goods 

move in overlapping trade channels, and that they are offered to the same or 

overlapping classes of purchasers; and (4) the marks at issue are similar. In view 

thereof, we conclude that Applicant’s COGNADOR mark, as used in connection with 
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the goods identified in its involved application, so resembles Opposer’s COGNAC 

certification mark as to be likely to cause confusion or mistake, or to deceive under 

Section 2(d) of the Trademark Act. Accordingly, we find that Opposer has proven its 

likelihood of confusion claim by a preponderance of the evidence. 

Decision: The opposition is sustained and registration to Applicant is refused. 


